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Legal Problems of Insurance Agents— 


Expirations 


Reporting to our readers this month is 
Charles W. Ty 2, of Joseph Froggatt & 
Company, Newark, New Jersey 


N JANUARY’S ARTICLE it was pointed 

out that most insurance agents, other than 
life agents, represent more than one insur- 
ance company. Accordingly, it is the es- 
tablished rule that one does not become the 
agent of any company until he places the 
business of the insured with the company of 
his choice. There may be some exceptions 
to this general rule where prior custom and 
usage is involved, but generally a hybrid 
situation exists. It has been called by the 
courts a “peculiar relationship” by reason 
of which the ordinary rules governing agent- 
principal relationships do not apply. 

It is because of this so-called “peculiar 
relationship” that the legal ownership of 
expirations is so important. Particularly 
is this the case now, in view of recent liti- 
gation and the growth of various install- 
ment premium-finance plans. I feel that 
most agents take for granted that they own 
the expirations under any and all conditions 
and circumstances. A review of fhe volume 
of litigation should dispel such complacency. 
This may be true only when the agency 
contract clearly defines the rights of the 
parties to expirations. If the contract is 
silent or if it is ambiguous, the agent may 
find that he this valuable 
asset under certain circumstances. 


does not own 


What is meant by “expiration”? 


defined by an Illinois 
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It was 


court as follows: 


in effect a copy of the policy issued 
to the insured, which contains the date of 
issuance, name of the insured, expiration, 
amount, premiums, property covered and 
terms of insurance.” (See F. B. Miller 
Agency v. Home Insurance Company, 276 IIl. 
App. 418 (1934).). lists should be 
a closely guarded secret of the agency. 


These 


As a broad general principle the courts 
have established that ownership of the 
expirations, except for different contract 
custom and usage, are 
agency. However, there is 
lack of uniformity as to the details of this 


arrangements or 
owned by the 


ownership, and some of the court decisions 
defy reconciliation. This is due in part to 
the fact that the legal doctrines involved are 
of comparatively recent origin. 

The first important decision involving the 
question of ownership was made in the 1904 
case of Nattonal Fire Insurance Company v. 
Sullard, 89 N. Y. S. 934, popularly known 
“Yonkers” The court held that 
the “expiration belonged to the 
defendant by reason of the assignment from 
a former agent who owned it. The court 


as the case. 


regist er” 


said: 

“Owing to this practice [method of oper- 
ation by a local agent], it may be said the 
business of an insurance agent who repre- 
several companies, and whose cus- 
tomers, or so-called clients, leave the matter 
of the selection of the company entirely to 
the agent, has a well-recognized value, the 
subject of sale, whose sale is only to be 
defeated by the refusal of the insurance 
company to appoint the vendee as its agent, 
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or the refusal of the customers of the 
vendor to patronize the new agent.” 


This case is usually cited in connection 
with the problem of ownership of expira- 
tions, as in Whitney v. Whitney, 88 S. W. 
311, decided in 1905 by the Court of Ap- 
peals of Kentucky. The “Yonkers” 
held that the agent could solicit the 
customers appearing on the expiration reg- 
ister provided he did not interfere with the 
company’s outstanding 
to induce premature 


case 
also 


insurance policies 
by attempting 


cellations. 


can- 
A more recent case, but one of the 
leading ones involving this problem, is F. B 
Miller Agency v. Home Insurance Company, 
cited above, in which the court said: 


“The agent may represent several com- 
panies engaged in writing the same kind 
of insurance. The agent solicits the busi- 
ness for the agency rather than for any par- 
ticular company. In doing so, he acquires 
knowledge of the client’s insurance needs 
and many times the amount of insurance to be 
written on a single risk is in excess of the 
amount authorized by any company he 
represents. He divides the risks among the 
companies in such manner as he may 
choose. He may so divide it that some of 
the companies he represents may not re- 
ceive any part of it. Any company not 
receiving any part of the risk could have 
no right or interest in the record or infor- 
mation contained in such expirations. The 
agent may devote the whole of his time to 
the benefit of the agency but the ultimate 
benefits from such service is divided among 
the several companies he represents. Ex- 
pirations are acquired and prepared at the 
expense of the agent.” 


Apart from its importance on the expira- 
tion question, the decision tends to empha- 
size the difference, under the law of agency, 
between a commercial agent and an insur- 
agent. It especially brings out the 
that 
normally solicits for a company, the insur- 


ance 


point whereas a commercial agent 
ance agent solicits on behalf of his agency. 
It also tends to emphasize the independent 


contractor status of an insurance agent. 


Similar to the Illinois decision in the 
Miller case, the federal court in Alliance In- 
surance Company v. City Realty Company, 52 


F. (2d) 271, observed: 

“The principle involved, as stated by the 
National Association of Insurance Agents, 
is that the agent is the owner of 
expirations and the information connected 


these 
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THIS ISSUE IN BRIEF 


The question of what constitutes one 
accident within the meaning of stand- 
ard third-party liability policies has 
been a troublesome one. The answer 
presented at page 71 emphasizes that 
the number of claimants is not the 
determining factor. 


taxation of life 
insurers at page 79, it is noted that 
state regulation hasn’t prevented en- 
croachments of federal legislation. 


In the discussion of 


A scholarly analysis of the Robinson- 
Patman Act is made at page 85. The 
that the act is 
not applicable to the underwriting of 


conclusion is reached 
insurance risks. 
2 


Conflict of insur- 


ance are analyzed at page 


laws problems in 


101. 


therewith, except in cases of fraudulent 
practice. 

“Insofar as the principle is concerned, 
it is equally applicable in either of the above 
two cases [when an agent sells an agency, 
or when the agency is terminated by either 
company or agent], with the proviso al- 
ways in mind that the title of the agent in 
the expirations is unencumbered. 
the agent must have paid all balances due 
the company, must be free from all tainted 
practices in relation to his business and 
must not be guilty of any unprofessional or 
unlawful acts in connection with the change 
of status.” 

Thus, the ownership-of-expirations con- 
cept has grown, with most of the decisions 
favorable to the agent. For example, the 
Alliance is most important 
traces the history of the concept and in 


case is since it 
the last analysis depends largely on rules 
adopted by the National Association of 
Insurance Agents. On this point, the court 
said: 

“From a consideration of the history of 
the American Agency System, the state- 
ment of the rule by the National Associa- 
tion of Insurance Agents, and the oral 
testimony, it can be readily seen that the 
master’s finding is well supported. The 
defendant was in arrears in remission of 
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balances, and the insurance companies, under 
the custom, were entitled to dispose of the 
expirations. It was, therefore, not consid- 
ered necessary to determine whether defendant 
had been guilty of fraudulent practices within 
the meaning of the rule.” 


Up to this point the courts seem to be 
concerned only with the question of the 
right of the agent to use the expirations 
after the termination of his agency contract, 
but with no indication that the insurer does 
not have the same right. Port Investment 
Company v. Oregon Mutual Fire Insurance 
Company, 1 Fire anp Casuatty Cases 495, 
94 Pac. (2d) 734, is important in this respect. 
It involved a highly restrictive type of 
agency contract and, by reason thereof, the 
decision may have limited application. How- 
ever, the court sided with the company on 
the question of the right to use the expira- 
tions, indicating that custom might not 
control where a contractual arrangement 
was involved. The court said: 

“The opinion in Alliance Insurance Co. 
v. City Realty Co., supra, calls attention to the 
fact that the agent represented several 
insurance companies and did not ordinarily 
solicit business for a particular company, 
but placed any policy with such company 
as it selected. This case presents the oppo- 
site situation. Although the Port Investment 
Company represented other insurance com- 
panies, it was inhibited by the terms of its 
contract from placing any business with 
them that could be placed advantageously 
with the defendant, and it agreed to use 
its best efforts at all times to build up the 
business of its principal. Its duty, under 
the contract, was primarily to solicit for 
and on behalf of the Oregon Mutual Fire 
Insurance Company, and not on its own 
behalf. The meaning and purpose of these 
provisions is plain, and, it seems to us, 
exclude the idea that on the termination 
of the agency the plaintiff could walk off 
with the business that it had solemnly 
agreed to build up on behalf of the defendant.” 

Following this case, Kerr & Elliot v. Green 
Mountain Mutual Fire Insurance Company, 
3 Fire AND CASUALTY CAsEs 164, 111 Vt. 502, 
18 Atl. (2d) 164, was decided. 
volved a written contract, which contained 
the following clause: “In the event of ter- 
this Agreement, the Agent 
having promptly accounted for and paid 
over premiums for which he may be liable, 
the Agent’s records, use and control of ex- 


This also in- 


mination of 


pirations shall remain the property of the 
Agent and be left in his undisputed posses- 
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sion; otherwise the records, use and con- 
trol of expirations shall be vested in the 
Company.” 

After a controversy 
termination of the agency 
company mailed a circular notice to its 
policyholders advising of the appointment 
of a new agent and, in effect, soliciting their 
insurance business. In the litigation which 
resulted the court said: 


resulting in the 
contract, the 


“We now come to the questions raised 
as to the plaintiffs’ conduct after the 
termination of the contract. What were 
their rights as to the use and control of 
the expirations as therein stated? We are 
not here concerned with what the situation 
would be were it controlled by custom or 
by the application of the laws of agency 
either general or special and the agreement 
silent as to this subject matter. The an- 
swers to our questions are to be found in 
the agreement itself clearly expressed, free 
from ambiguity and in plain and under- 
standable language. Under these circum- 
stances the interpretation of this contract 
was for the court. 

“The defendant had no property or other 
rights therein. . To give force or 
effect to the defendant’s contention that the 
plaintiffs had an interest in the expirations 
in question only for the purpose of having 
the policies: renewed in the defendant com- 
pany is contrary to the clearly expressed 
intention of the parties as set forth in the 
agreement and reading into the 
contract something foreign to it. 


requires 


“Any interference by the defendant for 
the purpose of and tending to hinder them 
from so doing [placing expiring insurance 
with other companies] would be an invasion 
of such rights.” 

The court rejected authorities offered by 
the defendant which were claimed to show 
the opposite, saying: “ in none of these 
are the rights of the agent controlled by a 
contract.” 

There are, of course, contrary cases. For 
example, in Arrant v. Georgia Casualty Com- 
pany, 212 Ala. 309, which involved a con- 
tract arrangement whereby the agent agreed 
to serve no other company, the court held 
that the contract was controlling on the 
question of ownership of the expirations. 
The case of Fidelity & Casualty Company of 
New York v. Downing & Downing, 88 Pa. 
Super. 133, should be examined by agents 
domiciled in Pennsylvania. See, also, Kelly 
v. American Mine Owners Casualty Corpo 
ration, 161 Va. 206. 

(Continued on page 128) 


I L J— February, 1957 





Federal Legislation 


Che President’s message on the federal 
budget among 


statement that it is time to enact 


contained, other things, a 
legisla 
tion for the expansion and improvement of 
voluntary health insurance plans under which 
smaller insurers and nonprofit associations 
can pool their resources and experiences 
He recommended that legislation be enacted 
to require the registration of employee pen 
sion and welfare funds in order to protect 
the interests of beneficiaries. Congress was 
Judicial Con 


additional 


also urged to carry out the 


ference’s proposals for federal 


judges 
Many federal bills affecting the insurance 


been introduced in 
bills follow: 


industry already have 


Congress. A few of these 
The War Risk Insurance Act 
amended by H. R. 792 


relief for victims of disasters 


sO as 


nature Che 
House 
Foreign Commerce 


the forces of 
hands of the 
state and 


H. R. 691 would amend the Federal Em 


ployees’ Group Life Insurance Act of 1954 
in order to authorize the optional purchase 
of additional amounts of group life and of ac 


cidental death and dismemberment insurances 


by individual employees in certain cases 


The bill has been sent to the 


mitte on Post Office and Civil Service 


House Com 


Insurance companies engaging in insur 
ance business of an interstate character 
would be prohibited by H. R. 116 
group 
accident insurance which may be 


irom 


issuing health, hospitalization and 
canceled 
after a period of three years for any reason 
othet 


House Committee on Interstate and Foreign 


than nonpayment of premium. The 


Commerce has received the bill 


What the Legislators Are Doing 


or medical insurance, for the purposes 


would be made by H. R. 286 for 


the credit of subscription charges or 


Provision 
insur- 
ance premiums with respect to health or 
rams, or health 
of the 
with the 


Me ans. 


medical service plans or pri 


1 


income tax The bill is 


federal tn 
House Committee on Ways and 


\ bill (CH. R. 487) 


tion, reporting and disclosure of employee 


authorized the registra- 


welfare and pension benefit plans. It is 
with the 


and Lab« r 
H. R 


of the 


House Committee on Education 


46 would provide for the collection 
income tax on dividends at the 
source. The House C Ways 
and Means has the bill. 


mmittee on 


Act of 1938 would 


1037 in order to re- 


The Civil Aeronautics 
be amended by H. R 
quire the 


owners of civil aircraft to be 


financially responsible for damages arising 
out of the operatio1 reraft for 
whicl liable he bill has been 


House 


Interstate and Foreign Commerce. 


mm of sucl al 
they 


forwarded to the Committee on 


House Joint Resolution 136 would direct 
the Civil Aeronautics Board t 
amendment to the Warsaw 
reference to limitation of liability on over- 


procure an 
Convention with 


seas travel. It is with the House Committee 


on Interstate and Foreign Commerce. 


addi- 
tional circuit and district judges would be 
made by S. 420. It has been 
the Senate 


Provision for the appointment of 


referred to 


Committee on the Judiciary. 


addi- 


courts tor 


The Senate bill would create an 
tional judgeship in the 
the Second and 


make 


} 


appellate 
Fourth Circuits. It would 
judge- 
ships: one each in the district courts of 

Western Pennsylvania, Middle 


New Mexico, 


Tennessee and Utah An 


permanent tour temporary 


existing roving 
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judgeship of the Eastern and Western Dis- 
tricts of Washington would be changed to 
a judgeship for the Western District alone. 
The bill would create many roving judge- 
ships and also would provide for one addi- 
tional judgeship in the Third Division, Alaska. 


Deputy Attorney General William P. 
Rogers has urged early enactment of the 
bill which, he said, is urgently needed to 
reduce court congestion. The Department 
of Justice endorsement was contained in a 
letter addressed by Mr. Rogers to Chair- 
man James O. Eastland of the Senate com- 
mittee. The letter follows, in part: 


“The Department of Justice recommends 
the enactment of legislation authorizing the 
appointment of additional circuit and dis- 
trict judges. 


“There is now pending before your Com- 
mittee S. 420 ‘To provide for the appoint- 
ment of additional circuit and district judges, 
and for other purposes’. This bill sub- 
stantially embodies the recommendations of 
the Judicial Conference of the United States 
adopted at its meeting held in September, 
1956, and the Department of Justice heartily 
concurs in these recommendations. In view 
of its responsibility for the conduct of all 
litigation involving the United States as a 
party, which comprises approximately 60 
percent of the cases in the Federal courts, 
the Department has a particular concern 
over the delays in the disposition of busi- 
ness of the courts. We are anxious, there- 
fore, to do everything in our power to re- 
lieve the congestion which exists in the 
dockets of so many of our courts. 


“As you know, in May, 1956, there was 
convened, on the invitation of the Attorney 
General, a Conference on Court Congestion 
and Delay in Litigation. An important pur- 
pose in calling this Conference was to in- 
stitute a nationwide program to eliminate 
delays in litigation in both State and Fed- 
eral courts. The Executive Committee of 
the Attorney General’s Conference, of which 
you are a member, issued a report dated 
January 7, 1957 recommending, among other 
things, enactment of legislation to carry out 
the recommendations of the Judicial Con- 
ference for the creation of additional judge- 
ships.” 


Two bills of importance to the insurance 
industry are H. R. 9 and H. R. 10. Much 
like their forerunners in prior sessions of 
Congress, these bills would encourage the 
establishment of voluntary pension plans 
by self-employed individuals. This would 
be accomplished by making annual con- 
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tributions to such programs deductible from 
gross income. The House Committee on 
Ways and Means has received the bills. 


Senator Murray has introduced a bill 
(S. 844) which would provide a program 
of national health insurance. (A companion 
bill (H. R. 3764) has been introduced in 
the House by Representative Dingell.) It 
has been referred to the Committee on 
Labor and Public Welfare. The national 
health insurance system created reportedly 
would be a contributory one similar in con- 
cept to the programs of old-age and sur- 
vivors insurance and unemployment insur- 
ance, and it would be similarly financed and 
operated. Senator Murray declared that the 
bill would channel into the financing of 
medical care a sum greater than has ever 
before been devoted to this service in the 
country. 


He stated that the bill ‘“‘would not change 
the practice of medicine, but by changing 
the way we pay for medical and other 
health services this program would enable 
the American people to finance more and 
better health care for all our people. It 
would bring the wonders of modern medicine 
within the economic reach of all. It would 
encourage preventive treatment, and it would 
permit earlier and more adequate treatment 
when illness strikes in spite of all pre- 
ventive efforts.” 

Freedom to choose and change doctors 
would be guaranteed and protected, he said. 
The bill “guarantees the doctor the right 
to join or not join the program. It guaran- 
tees him political, professional, and economic 
freedom. The main differences would be 
that the bills for services would be sent 
to the local body representing the insurance 
fund, rather than to the patient or his 
family, and the doctor would be free to give 
the best care the patient needs, without 
having to ask whether the patient 


afford it.” 


can 


State Legislation 


Accident and Health Insurance 


California A bill (A. B. 353) regu- 
lating the advertising of disability insurance 
has been introduced. 


Indiana . . . In the absence of fraud 
in the application and as long as premiums 
are paid according to contract, insurers may 
not cancel accident and health policies sold 
or issued after the effective date of this 
proposed legislation. (H. B. 214.) 

(Continued on page 78) 
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An Accident 


Is an Accident Is an Accident 


By JAMES B. DONOVAN 


Under standard policies an in- 
suted receives a set amount of 
protection with respect to what 
reasonable men would regard as 
one accident, no matter how many 
persons happen to be involved. 


|NDER standard third-party liability 
policies (both automobile and general 
liability), the policyholder purchases certain 
limits of liability applicable to “each ac- 
cident” or “each occurrence.” Other limita- 
tions of liability in varying amounts may 
apply to a particular event, as we shall dis- 
below. However, this article is pri- 
marily intended as a summary of recent 
case law with respect to what constitutes 
one “accident” or one “occurrence” within 
the meaning of the standard policies. 


cuss 


Anchor Casualty Case 


In Anchor Casualty Company v. McCaleb, 
et al., 7 Fire AND CASUALTY CAsEs 9, 178 F. 
(2d) 322 (CA-5, 1949), an oil well erupted 
and exploded intermittently during the next 
two days. Upon each occasion, because 
of shifting winds, the well hurled oil, sand 
and debris upon various properties. The 
insured carried a general liability policy 
containing property damage limits of $5,000 
for “each accident” and $25,000 as an “ag- 
gregate.” The question was whether more 
than one “accident” was involved. In a 
two-to-one decision the court held that each 
eruption constituted a different event and 
that multiples of the “per accident” limit 


Accident 


oe, ie ptteiar eee 
Rate 


o 


should apply, subject to the aggregate limit 
of $25,000. 

When this decision was handed down, 
it was the subject of considerable study by 
insurers and defense attorneys who were 
fearful that such reasoning would be de- 
structive of the standard limits-of-liability 
provisions. However, it finally was concluded 
that, under all the circumstances, no im- 
mediate policy revision (a most expensive 
procedure) should be undertaken. The 
great probability appeared to be that the 
decision would not be viewed as a general 
precedent, but would be held by other courts 
as applying only to the unusual factual cir- 
cumstances presented in the specific case. 


Rutland Case 

In St. Paul-Mercury Indemnity Company 
v. Rutland, 5 AutomMopILeE Cases (2d) 894, 
225 F. (2d) 689 (CA-5, 1955), a negligently 
operated car derailed a train in Georgia. 
Damage was caused (1) to the roadbed, 
owned by the railroad, in the amount of 
$9,000; (2) to 16 freight cars belonging to 
14 different owners, in amounts ranging 
from $349.63 to $4,015.67, and _ totaling 
$41,371.31; and (3) to the contents of these 
cars, owned by various shippers, in the 
aggregate sum of $7,638.91. The railroad 
sued the owner of the automobile for dam- 
ages in the amount of $75,000, which suit 
subsequently was settled for $30,000. 

At the time of the collision there was in 
full force and effect an insurance policy 
issued to the car owner which afforded an 
assortment of coverages to protect him in 
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The author is a member of the firm 
of Watters & Donovan, of New York 
and Washington, D. C. This article 
is adapted from a paper presented 
before the International Association 
of Insurance Counsel. 
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varying degrees against numerous hazards 
in his business operations. With respect to 
his legal liability to third partiés, he pur- 
chased so-called “Comprehensive General— 
Automobile Liability” insurance, which con 
sisted of three separate 
“Bodily injury liability 
bile)”; (2) “Automobile 
liability”; and (3) “Property damage lia- 
bility other than automobile.” Although 
the insured had purchased $25,000 limits per 
accident for “property damage liability other 
than automobile,” he had bought only $5,000 
limits per accident for “automobile property 
damage liability.” 


coverages: (1) 
(including automo- 
property damage 


Citing the Anchor Casualty case, the in- 
sured contended that the event (the colli 
sion between the automobile and the train) 
should be viewed through the 
party 


eyes of each 
property was dam- 
aged and that, so viewed, there had been 
a separate accident so far as each such per- 


whose person or 


son was concerned. Under such reasoning, 
the $5,000 property damage limitation per 
accident would be converted into a total 
limit amounting to $5,000 multiplied by the 
number of separate claimants. This total, 
of course, would 


have covered the entire 
claim in the particular case. 
The district court sustained this conten 


tion and on December 15, 1954, the United 
States Court of Appeals for the Fifth Cir- 
cuit affirmed the judgment in a two-to-one 
decision. Both the majority and dissenting 
opinions were lengthy and appeared in the 
advance sheets of the Federal Reporter.’ 
On January 3, 1955, the St. Paul-Mercury 
Indemnity Company, supported by the As- 
sociation of Casualty and Surety Companies 
as amicus curiae, petitioned the court for 
March 22, 1955, the 
unanimously granted rehearing, 


rehearing. On court 
recalled its 
former opinion and remanded the case to 
the docket for a hearing de novo 

In May, 1955, the case was reargued and 
on August 24, 1955, 

1217 F. (2d) 585, noted in 31 North Dakota 
Law Review 201 (1955), subsequently recalled 
and not appearing in the bound volume: of 
the Federal Reporter. 
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a new trio of judges 


reversed the earlier decision and by a vote 
of two-to-one gave judgment for St. Paul- 
Mercury. The principal ground of the dis- 
sent by Judge Cameron was that the majority 
opinion constituted an overruling of the 
Anchor Casualty case and that the doctrine 
of stare decisis should apply.’ 


However, in the majority opinion now 
law, Judge Dawkins reviewed the argu- 
ments. He noted that while ambiguities in 


contract should be construed 
most favorably to the insured, “the words 
used must be given their usual and ordinary 
meaning, and we may not strain their con 
struction in order to perceive ambiguities.” 


an insurance 


The court declared: 


“The only limit expressed in the policy 
for automobile property damage liability 
is the disputed phrase ‘$5,000.00 each acci- 
dent’. It can hardly be denied that when 
ordinary 
the usual 
single, 


people speak of an ‘accident’ in 
referring to a 
unintentional 


sense, they are 


sudden, occurrence. 
They normally use the word ‘accident’ to 


describe the event, no matter how many 


persons or things are involved. 


“Were the matter being presented to us 
without reference to the cited, we 
should be obliged to conclude it was the 
intention of the parties to this policy that 
the word ‘accident’ be given that meaning. 

In Section A, bodily injury coverage 
is provided to limits expressed both in relation 
to the victim or injured party (‘$100,000.00 
each person’) and the event (‘$300,000.00 
occurrence’). Thus, it would appear, 
one ‘occurrence’ resulting in bodily injury 
to three could expose 
to liability up to $300,000.00. Further, in 
explaining this coverage, the policy speaks 
of injuries ‘sustained by any 
persons’ However, no 


cases 


each 


persons the insurer 


person ofr 
such inten- 
relation to the 
Sec- 
tion B, providing automobile property dam- 
We must 
approach to have been de- 
liberate, and it seems evident that the pur- 
pose could only have express the 
limits of property damage liability without 
regard to the number of owners or items of 


tion to consider liability in 


individual claimants is expressed in 


age coverage. consider such a 


distinction in 


been to 


property involved. This is made abundantly 
clear in the later policy definition of auto- 
mobile property damage liability, when it 
is said that the company agrees to indem 
nify liability for ‘damage to or destruction 


2 Subsequently an application for further re- 
argument was denied unanimously by the entire 
Fifth Circuit sitting en banc 
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caused by accident 


(Emphasis supplied.) 


ot property 


“Tf further 
is needed it 


support for this construction 
may be found 
served that the disputed phrase appears in 
the column headed 
follows the 
subject, ‘The limit of the 
bility’. Manifestly, it 
the policy 


when it is ob- 
‘Limits of Liability’ 


which sentence having as its 

lia- 
intended that 
limits of 


age; but consideration of the amount stated 


Company’s 
was 
have monetary cover 
in relation to the claimants damaged rather 
than the event the damage would 
make the policy potentially limitless. More- 
well that the premium 


rates for liability insurance are based upon 


causing 


over, it is known 
the risk insured and the potential amounts 
of liability covered. Such a system of com 
puting rates is simply incompatible with the 
idea of virtually limitless liability depend- 
ing solely upon the number of claimants 


“Considering only the policy involved 
here without reference to prev 
interpretations, we i 


word 


ious judicial 
think it clear that the 
used in the 
phrase: was intended to be construed from 
the point of view of the cause rather than 
the effect | f 
stare decisis requires 
the limit of 
$5,000.00, 


‘accident’ as disputed 


Hence, unless the doctrine of 


another interpretation, 


appellant’s liability would be 


since all property damage oc- 


curred in the single, sudden and uninten- 
tional collision.” 

The court then distinguished the cas 
from The South Staffordshire Tramways 


Company, Ltd. v. The Sickness and Accident 
Assurance Association, Ltd., 1 Q. B. 402 
(1891), and the Anchor Casualty case, bot} 
cited by Rutland: Judge 1 

out that the English cass 
ancient 


Dawkins pointed 


not only was ot 
involved a differ- 
declared that 
Anchor Casualty case a unique factual 
well 
over a 50-hour period) had led the 
that 


events” not 


vintage but also 
ently 
in the 


worded policy. He also 


situation (an oil erupting intermit- 


tently 


court to conclude there was involved 
comparable to a 


Rut 


occurt ed. 


a “series of 


situation wherein, as in the ind case, a 


sudden, single collision 


original Rutland deci 


sion had appeared in the 


As noted above, the 
Federal Report tet 
advance sheets only to be subsequently re- 
alled 


c Before such recall could be known, 
however, the decision v 
| 


as read and followed 
two othe courts 


yy at least 


Tri-State Roofing Case 


In the United 
the Western District of 


States District Court for 


Pennsylvania there 


Accident 


was pending the case of Tri-State Roofing 
Company v. New Amsterdam Casualty Com- 
pany, 139 F. Supp. 193 (1955). In this case 
an employee of Tri-State on April 6, 1951, 
was engaged in a roofing job and drew hot 
pitch from a pot in an area behind a store. 
He upset the pot; the hot pitch fell on the 
ground, immediately burst into flames and 
ran through the areaway, so spreading the 
fire that within a few minutes the burning 
pitch caused fires and consequent damage to 


11 properties owned by various parties. 


Tri-State effected settlements with the 
owners of the damaged properties in the total 
sum of $4,285.50. New 
applicable liability policy had a basic limit 
of $1,000 for 
in the 


Amsterdam, whose 


“each accident,” paid one loss 
amount of $950 and paid Tri-State 
an additional $50. New Amsterdam con- 
tended that its maximum liability for the 
accident was the sum of $1,000. Tri-State, 
however, asserted that the one event was a 
different 
that, consequently, 


as to each claimant and 
New Amsterdam 
the sum of $4,235.52 with interest. 


“accident” 
owed 
On February 16, 1955, District Judge 
Willson filed an opinion in favor of Tri- 
State in its action for declaratory judgment. 
rhe opinion relied substantially upon the 
first Rutland decision. As soon as 
ment was ordered by the Fifth Circuit in 
the Rutland case, counsel for New Amster- 
dam moved for reargument in the Tri-State 
case, and Judge Willson reserved decision 
until a final determination of the Rutland 
dispute. Meanwhile, the Association of Casu- 
alty and Surety Companies applied for per- 


reargu- 


case as amicus curiae, 


which application subsequently was granted. 


mission to enter the 


Following the Fifth Circuit’s self-reversal 
in August, 1955, Judge Willson granted re- 
argument, and on December 15, 1955, he 
directed judgment in favor of the defendant 
(New Amsterdam). The court pointed out 


that its earlier decision had relied substan- 


tially upon the first Rutland opinion and 
that, after consideration of the new Fifth 
Circuit decision and reargument, the court 


that its earlier was in- 


No appeal 
to the Third Circuit was taken by Tri-State. 


concluded decision 


correct and should be set aside. 


Truck Insurance Exchange Case 


In Truck Insurance Exchange v. Rohde, 303 
insured 


Pac. (2d) 659 (Wash., 1956), the 
was operating an automobile on May 3, 
1951, at a speed exceeding 50 miles per hour. 


line on a 
first of a 


73 


crossed a white 


collided 


He negligently 


highway and with the 





group of three oncoming motorcycles, carry- 
ing five persons and traveling at a similarly 
high speed in echelon formation about 75 
feet apart. Rohde’s car was so spun counter- 
clockwise that it immediately collided with 
the second motorcycle and then the third. 
The entire event occurred within two sec- 
onds. All five cyclists were killed or injured. 


At the time, Rohde was covered by a 
liability insurance policy (issued by the ex- 
change) with applicable limits of $20,000 
for “each person” and $50,000 for “each 
accident” or “each occurrence.” Judgments 
in excess of $20,000 were entered against 
Rohde on behalf of each of the cyclists 
except one. The exchange brought action 
for a declaratory judgment against Rohde 
and the third-party claimants, asking that 
its total bodily injury liability under the 
policy be limited to $50,000. The exchange 
maintained that the entire event involving 
the Rohde vehicle and the motorcycles con- 
stituted one “accident” or “occurrence” and, 
hence, that the $50,000 limit of liability for 
“each accident” or “each occurrence” applied. 
Rohde claimed that each impact, however 
instantaneous, constituted a separate “acci- 
dent” or “occurrence”; that the $20,000 
limit of liability for “each person” accord- 
ingly was available to each claimant, subject 
only to a further limit (inapplicable under 
the facts) of $50,000 for each of the alleged 
“three accidents” or a total of $150,000. 


On February 3, 1955, Judge Robert J. 
Willis, in Superior Court, Yakima County, 
held in substance that there were three sep- 
arate “accidents” or “occurrences” within the 
meaning of the policy and that the insurer’s 
applicable limit of liability was $20,000 as 
to each person killed or injured at the time. 
Judge Willis cited the Anchor Casualty and 
first Rutland decisions discussed above. The 
Exchange thereupon appealed to the Su- 
preme Court df Washington. Meanwhile, 
the Association of Casualty and Surety 
Companies and the American Mutual Alli- 
ance entered the case as amici curiae on the 
ground that the clauses in question are 
standard provisions used in millions of policies 
country-wide. The case was argued in Olym- 
pia on December 5, 1955, before Division 1 
of the Supreme Court of Washington, a 
nine-judge tribunal in which the chief jus- 
tice sits in turn with two separate panels 
of four justices. On January 26, 1956, the 
court took the unusual step of ordering re- 
argument of the issues on June 26 before 
the entire nine-judge court sitting en banc. 


On November 8, 1956, the court, in a 
six-to-three decision, reversed the lower 
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tribunal and remanded the case with in- 
structions that “there was but one accident 
and the maximum indemnity is fifty thousand 
dollars for bodily injuries and five thousand 
dollars for property damage.” A lengthy 
opinion by Judge Ott declared in part: 

“A basic rule in the construction of con- 
tracts is that the intention of the parties 
must control. Silen v. Silen, 1954, 44 Wash. 
2d 884, 890, 271 P. 2d 674. The intent of 
the parties must be ascertained by reading 
the contract as a whole. Johnston v. Mary- 
land Casualty Co., 1945, 22 Wash. 2d 305, 
308, 155 P. 2d 806. 

“When the insured solicited this contract 
f indemnity, he sought to accomplish two 
things: (1) Coverage for the wrongful acts 
for which he would be legally liable to third 
persons or, in other words, indemnity for 
his liability resulting from tort, and (2) a 
contract in which a fixed and definite sum 
of money would be paid by the insurer to 
the insured for the insured’s liability to 
third persons resulting from such wrongful 
In this instance, the insured selected 
a contract of indemnity, for a premium he 
was willing to pay, which provided an in- 
demnity coverage of five thousand dollars 
maximum for all property damage, twenty 
thousand dollars maximum for each person 
injured, with fifty thousand dollars maxi- 
mum for all persons injured in any one acci- 
dent or occurrence. The contract establishes 
that the insurer intended to indemnify the 
insured in the above manner. 


acts. 


“When, as a result of this accident, re- 
spondent Rohde’s aggregate liability exceeded 
the limits of his contract of indemnity, a 
dispute arose between the insured and the 
insurer as to the scope and meaning of the 
terms, ‘each accident’ or ‘each occurrence’. 

“The respondents contend that each im- 
pact was a separate accident, although they 
admit that the proximate cause of all three 
impacts was the single negligent act of the 
insured in driving his automobile on the 
wrong side of the highway, which proxi- 
mate cause was continuous and uninterrupted 
in its effect while all of the vehicles con- 
tinued in motion. 

“The appellant contends that, since there 
was a single, continuous, and uninterrupted 
act of negligence, there could be but a 
single accident or occurrence. 

“We first must determine from the in- 
demnity contract whether or not it 
contemplated that, in occurrence or 
accident, more than one could be 
injured or more than one vehicle or item 
of property could be damaged. The contract 
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was 
one 
person 





provides for ‘$20,000 each person’, with a 
maximum of fifty thousand dollars for all 
persons injured in any one accident or occur- 
rence. This language of the contract indi- 
that the insured and the 
contemplated injury to more than one per- 
son in a single accident or occurrence. 


cates insurer 


“The contract further provides that the 
insurer will pay all sums, up to five thousand 
dollars, which the insured would become 
liable to pay as damages because of his 
wrongful acts resulting in injury to or de- 
struction of property. This language indi- 
that the parties contemplated that 
more than vehicle or more than one 
item of property might be damaged in a 
single occurrence, but that the limit of in- 
demnity for the damage to or destruction 
of all property involved in a single accident 
or occurrence would be five thousand dol- 
lars. If, within the confines of a single 
accident or occurrence, damage to more 
than one item of property was contemplated, 
more than impact also was contem- 
plated, either directly with the insured’s 
automobile or with another object, the proxi- 
mate cause of either impact being the negli- 
gence of the insured. It follows that, at the 
time the insured and the insurer entered 
into the contract indemnifying the insured 
against liability for his wrongful acts, the 
parties intended that, within any one acci- 
dent or there could be more 
than one impact damaging or destroying 
more than one item of property and result- 
ing in injury to more than one person. 


cates 
one 


one 


occurrence, 


“The insured and the insurer intended 
by this contract to indemnify the insured’s 
tort liability to third persons. Such liability 
arises from a negligent act on the part of 
the insured which is the proximate cause 
of an injury. The proximate 
cause precludes tort liability. Proximate cause 


absence of 


is an integral part of any interpretation of 
the words ‘accident’ or ‘occurrence’, as used 
in a contract for liability insurance which 
indemnifies the insured for his tortious acts. 
See Hyer v. Inter-Insurance Exchange of 
the Automobile Club of Southern California, 
1926, 77 Cal. App. 343, 246 P. 1055; Saint 
Paul-Mercury Indemnity Co. v. Rutland, 5 
Cir., 1955, 225 F. 2d 689. 


“The respondents cite Bruener v. Twin 
City Fire Insurance Co., 1950, 37 Wash. 2d 
181, 222 P. 2d 833, 23 A. L. R. 2d 385, as 
supporting their contention, The question 
before the court in that case did not involve 
a consideration of negligence or of liability 
to third persons for tort. The rule announced 
in the Bruener case is not applicable here. 


Accident 


“The contract here in question contem- 
plated that injury or damage might occur, 
as the result of the insured’s negligence, to 
more than one person or item of property 
within a single accident or occurrence. The 
stipulated facts establish that, as a direct 
result of the insured’s negligence, his vehi- 
cle went out of control, either before or 
simultaneously with the first collision, and 
that it remained out of control until it came 
to rest after the third collision. There was 
but one proximate, uninterrupted, and con- 
tinuing cause which resulted in all of the 
injuries and damage. We are of the opinion 
that the contract contemplated that the 
terms, ‘accident’ and ‘occurrence’, included 
all injuries or damage within the scope of 
the single proximate cause. The stipulated 
facts before us admit a single proximate 
cause and, hence, constitute one accident 
rather than three. 


“This conclusion is supported by Hyer v. 
Inter-Insurance Exchange of the Automo- 
bile Club of Southern California, supra, 
where a California court was considering a 
similar contract. In that case, one automo- 
bile collided, in an unbroken chain of events, 
with two automobiles owned by different 
individuals. The liability exceeded the maxi- 
mum coverage. The insured contended that 
there were two accidents, and that the 
maximum of the policy applied to each. 
The court found that there was but one 
accident, due to the fact that there was but 
a single, continuous proximate cause. See, 
also, Denham v. LaSalle-Madison Hotel 
Co., 7 Cir., 1948, 168 F. 2d 576; Saint Paul- 
Mercury Indemnity Co. v. Rutland, supra. 


“The respondents rely upon Anchor Casu- 
alty Co. v. McCaleb, 5 Cir., 1949, 178 F. 2d 
322, as authority for their contention that 
the facts before us constituted three acci- 
dents. Because of the wording of the policy 
and the unique factual situation presented 
in the Anchor Casualty Co. case, it is not 
authority for a similar result in the case 
at bar. 


“Does the fact that the insured might 


have asserted, in answer to the complaints, 
different and separate defenses, such as last 
clear chance or contributory negligence, 
against each of the motorcycle drivers and 
riders, require a conclusion that there were 
three separate accidents resulting from a 
single continuous and uninterrupted act of 
negligence on the part of the insured? 
“The fact that separate defenses exist 
against causes of action based upon a single 
act of negligence, does not change the char- 
acter of the event from one to three accidents. 
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This is well illustrated by the circumstance 
presented in Rutherford v. Deur, 1955, 46 
Wash. 2d 435, 282 P. 2d 281. In that case, 
only two automobiles were involved. The 
negligent driver of the first automobile had 


separate defenses against the driver and 
passenger in the other. Although there 
were separate defenses in the Rutherford 
case, there was but one accident. For the 
same reason, the fact that, in the instant 


case, there were separate defenses against 

party plaintiff, does not increase the 

number of accidents from one to three. 
“We sepa- 


rate defenses to causes of action based upon 


each 


conclude that the number of 
a single act of negligence is not determina 
tive of the number of 
from such negligence. 


accidents resulting 


“Finally, were the terms of this contract 
ambiguous, in the light of the purposes for 


which the policy was written? Are the 
words ‘accident’ and ‘occurrence’, as used 
in the contract, susceptible of more than 


one meaning? 


“We are of the opinion, from reading the 
contract as a whole, that the language used 
is not ambiguous, and that the intention of 
the parties and what desired to ac- 
complish are clearly expressed therein. The 


they 


words ‘accident’ and ‘occurrence’ are words 
of common usage and, in and of themselves, 
An ambiguity will not 
be read into a contract. Rew v. Beneficial 
Standard Life Insurance Co., 1952, 41 Wash. 
250 P. 2d 956 ~ 


are not ambiguous. 


2d wld. 


Three judges dissented. Judge Hill simply 
stated: “I believe that there were three acci- 
dents, and I therefore dissent.” Judge Ros 
selini, in an opinion in which Judge Finley 
concurred, wrote a lengthy dissent based 
upon that “From the 
point of the people injured, there was an 
‘accident’ or ‘occurrence’ each time the auto- 
struck one of the motorcycles.” 
Applying a rule that the contract should 
“from the viewpoint of the 
insured,” Judge Rosselini expressed the view 
that $150,000, rather than $50,000, was the 
liability of the insurer. 


his conclusion view- 


mobile 


be construed 


In addition to these recent cases, we may 
briefly review certain other applicable Aimer 
ican decisions. 


Lloyds Underwriters Case 


In Underwriters for Lloyds of London v 


Jones, 3 AutomopiLe Cases (2d) 213, 261 
S. W. (2d) 686 (Ct. App. Ky., 1953), the 
issue was whether a _ taxicab indemnity 


policy, issued pursuant to a Kentucky stat- 
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ute requiring such coverage, limited the 
liability of the insurer to $5,000 for any 
or $5,000 to each person killed 


or injured in any one accident. 


one accident 


The court set forth the statute, a portion 
of the policy, the state endorsemetit and the 
schedule. The policy involved read in part 


as follows: 


“Limit of Liability for personal injury: 
The Underwriters’ limit of liability to one 
or all Assured, for loss as defined in clause 
A on account of bodily injuries to and death 
of one person, including damages allowed 
for loss of and expense, shall be 
$5,000.00, and subject to the same limit on 
each person, the Underwriters’ total limit of 
hability for loss on account of any one acct 
dent or disaster resulting in bodily injuries and 
death, including damage allowed for loss of 
service and expense, to more than one person 
shall be $5,000.00. 


service 


Thereafter, the court said at page 687: 


“Tt is to be noted that the statute provides 
for a bond in the penal sum of $5,000 for 
death or injury to persons, or in lieu thereof 
a policy of insurance. It would, therefore, 
appear that under the statute the 
maximum liability of a surety or Insurance 
Company is the same, i.e., $5,000 for any 
one accident for personal injuries. The policy, 
endorsement and schedule also clearly limit 
the insurer’s liability to $5,000 for any one 


clear 


accident. 


accept the construction 
advocated by the appellee, there would be 
no set limit of liability on the policy—the 
total potential liability would be in 
proportion to the number of 
crowded into the taxicab. Furthermore, the 
provision stipulating ‘a continuing indemnity 
the amount of which shall not be reduced 
as to any succeeding claim by any payment 
judgment or by any 
mean unlimited 
is not an 


“Tf we were to 


direct 


passengers 


of any claim or any 


previous accident’ does not 
liability for any one accident. It 
artesian well of indemnification, but merely 
an assurance that the policy will not lapse 
in case the amount of the policy is paid out 


in one accident.” 


The judgment of the trial court was re- 
versed, with directions that the $5,000 paid 
into court by the insurers be distributed on 
a pro-rata basis after all four cases reached 
final judgment. 


Hyer Case 


In Hyer v 
Cal. 


Inter-Insurance Exchange, 77 
App. 343, 246 Pac. 1055 (DC Calif., 
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1926), the insured’s automobile collided with 
an Overland automobile which deflected the 
insured’s car into a Cadillac, The policy in 
question contained a provision limiting to 
$1,000 the insurer’s liability with respect to 
claims arising from one accident. The in- 
surer paid $1,000, but the insured claimed 
that additional sums were owed. In reject- 
ing this contention, the court said in part: 

“Where, as 


omission is the 


here, one negligent act or 
proximate cause, or 


causa causans, there is, as a general rule, 


sole 


but one accident, even though there be sev- 
resultant 
suppose that in the instant case the owner 
of the Overland car had likewise been the 
owner of the Cadillac, and that the former 
vehicle had been towing the latter when 
the successive but causally connected colli- 
sions occurred—just as each car in a freight 
train pulls the car which is immediately 
behind it. Could it correctly be said in the 
just that there were two 
accidents, merely because two automobiles 
were damaged in sudden and unexpected 
crashes happening in continuous sequence 


eral injuries or losses. Let us 


case supposed 


as a connected chain of events, but spring- 
ing from a single initial cause? Clearly not. 
It would no more be correct to say of such 
a case that there were two accidents than 
it would be to predicate two or more acci- 
train wreck, 
more cars in the 
demolished in the 


dents on a general freight 
merely because two or 
might 
same catastrophe. If, in our 
case, there would be but one accident, though 
two automobiles belonging to the same per- 


son were injured, then how could that acci- 


train have been 


suppositious 


dent become two accidents merely because, 
under the facts of this case, the two injured 
vehicles were separately operated and owned? 
To ask the question is to answer it.” 


Denham Case 


LaSalle-Madison 
AND CASUALTY CASES 


In the case of Denham z 
Hotel Company, 6 Fir 
673, 168 F. (2d) 576 (CA-7, 1948), it 
found that a hotel fire, causing 
and employees to evacuate the premises, 
was the proximate cause of all losses sus- 
tained by guests whose property (1) was 
damaged by fire, smoke or water or (2) 
disappeared or was stolen within a 17-hour 
period after the commencement of the fire 
while the insured hotel remained unpro- 
tected through no fault of its own. The 
policy provided that the limit of liability 
any one castastrophe 
during the policy period is $10,000 (Ten 
Thousand Dollars) for all loss of and dam- 


was 
guests 


“for occurrence or 


Accident 


property of claimant or claim- 
Claims were made by more than 250 
persons for damage to, or loss of, property 
of guests and invitees, aggregating altogether 
more than $100,000. However, after finding 
that all the aforementioned 
tuted “one occurrence or catastrophe,” the 
court limited the total recovery of all parties 
to $10,000. 

We may mention an old English 
case, The South Staffordshire Tramways Com- 
pany, Ltd. v. The Sickness and Accident As- 
surance Association, Ltd., cited before, which, 
however, involved unusual policy language, 
including both the singular “accident” and 
the plural Upon this ground, 
as well as its ancient vintage, the case has 
been distinguished and declared inapplicable 
by the majority opinion in virtually all the 
authorities previously discussed—especially 
the Hyer case. 


age to 
ants.” 


any 


losses consti- 


also 


“accidents.” 


Conclusion 


The decision finally reached by the United 
States Court of Appeals for the Fifth Cir- 
cuit in the Rutland represents, it is 
submitted, not only the underwriting intent 
but also a proper construction of the con- 
tract and any others which are similar. To 
hold otherwise is to attribute to the con- 
tracting intent that when an 
accident occurs, the extent of an insurer’s 
liability does not depend upon the injuries 
or the damage which has occurred and the 
amount of insurance purchased by the in- 
sured, but rather is determined by how 
many persons may happen to be claimants. 
In the Rutland case, for example, under the 
plaintiff's reasoning the insured would have 
possessed only $5,000 worth of protection 
(the amount for which he paid a premium) 
if the railroad had owned all the damaged 
property. However, by reason of the fact 
that 60 persons happened to own portions 
of that property and decided to sue the 
insured, the elastic policy would have ex- 
panded to provide $300,000 in protection. 


case 


parties an 


standard form in 
support such an un- 

Every consideration 
would indicate that the parties to a standard 
policy make a normal, common-sense con- 
tract under which the insured decides to 
purchase and pay for a definite amount of 
protection with respect to what all reason- 
able persons would regard as one accident, 
no matter how many persons happen to be 


No provision in any 
years would 
construction. 


recent 
realistic 


involved. To argue otherwise is an attempt 
expand the policy by 
artificial construction so as to obtain addi- 
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by an insured to 








tional free insurance at the expense of fellow 
policyholders, whose rates are determined 
by the loss experience of all. 

Certain recent policy revisions are now 
in effect which should further strengthen 
these conclusions. However, the probability 


WHAT THE LEGISLATORS ARE DOING 
| 


| 
| 


Nebraska . The uniform individual 
accident and sickness policy provisions law 
would be enacted by L. B. 287. 

Utah .. H. B. 123 would make the 
uniform individual accident 
policy provisions law effective in the state. 


and sickness 


Automobile Insurance 


California . . A bill requiring com- 
pulsory automobile insurance or other means 
of financial responsibility has been intro- 
duced. 


Maryland . . . Provision for compulsory 
automobile insurance would be made by 
S. B. 18 and S. B. 171. An _ unsatisfied 
judgment fund to pay damages to innocent 
victims of uninsured drivers would be created 
by S. B. 116. 


Doing Business 
North Dakota A new bill (H. B. 


577) relates to unfair methods of competi- 
tion and unfair and deceptive acts and 
practices in the insurance business. 

Oklahoma .. . A newly drafted Okla- 
homa insurance code would be made effec- 
tive by H. B. 501. 

West Virginia... S. B. 
126 would create a new 
insurance code. 


80 and H. B. 
West Virginia 


Life Insurance 


New Jersey . Companion bills A. B. 
11 and A. B. 13 would empower any New 
Jersey life insurance company to establish 
and operate a variable contract account, 
and contemplates the issuance (by any com- 
pany having such an account) of contracts 
on a variable basis. The bills, which are 
applicable to variable contracts issued in 
New Jersey by insurers of any state, set 
up protective provisions for purchasers of 
these contracts and gives the Department 
of Banking and Insurance broad regulatory 
authority over the contracts. A. B. 12 
would also provide for the 
variable annuity contracts. 
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issuance of 


is that the bar has not witnessed the last 
of these developments. It remains to be 
seen who shall be the ultimate victor in the 
age-old contest between indefatigable policy 
draftsmen and ingenious attorneys for claim- 


ants. [The End] 


Continued from page 70 | 


Taxation 


Colorado . H. B. 80 would require 
that all insurance companies doing business 
in the state pay a tax of 2.5 per cent, instead 
of the present 2 per cent, on the amount 
of all premiums collected during the year 
ending December 31 on insurance policies 
or contracts covering property or risks within 
the state. If the company has 50 per cent 
or more of its total assets invested in state 
bonds or warrants, the rate and basis of the 
tax would be .5 per cent of all premiums 
collected during the year on life policies 
and .25 per cent of all premiums collected 
on all other policies. The minimum annual 
tax would be $300, with deductions allowed 
for fees and expenses paid for examination 
by the Commissioner. 

Maryland . . . Every insurance com- 
pany would be taxed on all new and re- 
newal gross direct premiums allocable to 
the state at the rate of 2 per 
annuities and 4 per cent for all other pre- 
miums. (H. B. 117.) 

New York . .. An extra 25 per cent 
tax would be levied on total premiums 
received for life insurance policies which 
have lapsed for nonpayment of premiums 
and under which no claim has been made. 
(S. B. 297.) 

Another New York bill (A. B. 571) 
would allow a $150 deduction on life insur- 
ance or endowment policy premiums paid 
on the life of the taxpayer’s dependent spouse. 

Nebraska . . . The Department of 
Insurance for good and _ sufficient 
would be able to allow a reasonable exten- 
sion of time beyond March 1 within which 
an insurance company must file its annual 
statement. (L. B. 53.) 

Wyoming ... S. B. 59 would make 
surplus line insurance brokers subject to 
a 5 per cent tax on gross premiums from 
surplus line insurance, less any return pre- 
miums, exclusive of sums collected to cover 
federal and state taxes and examination 
fees. The tax would be allocable on policy 
premiums covering risks only partially in 
the state. 


cent for 


cause 
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Taxation 
and the Regulation of Life Insurance 


By JESSE E. GLOSTER 


The author declares that the life insurance companies 
can serve two masters (the state and the federal gov- 
ernments)—but only to the detriment of the companies 


TM HE QUESTION of state versus federal 

regulation of life insurance has been 
under a veil of controversy for more than 
87 years. The issue of regulation began 
back in 1868 when the State of Virginia 
sought to license Paul, an agent for a New 
York fire insurance company. Paul turned 
to the courts for relief. However, when the 
reached the United States Supreme 
Court the justices held against Paul. (Paul 
v. Virginia, 8 Wall. 168.) The issue at stake 
was whether insurance was interstate com- 
merce. Virginia held that the had 
jurisdiction over insurance. By making in- 
surance intrastate commerce the Supreme 
Court gave a free hand to the states to regu- 
late the insurance business. 


case 


states 


Such a ruling by the Court refused to 
recognize the emerging industrialization of 
American industry. The Court was trying 
to confine insurance to the bucolic control 
of state legislatures. It is likely that the 
Court assumed insurance to be an aleatory 
contract. This type of contract is a mutual 
agreement between two persons. In civil 
law, it turns on gains and losses incurred by 
the parties concerned, depending on an un- 
This uncertain event has 
been classed as gambling. Consequently, an 
aleator can be a dice player or a gambler. 
It can also be that the Court 
thought of insurance as being a wagering 
By such thinking the naiveté of 
is made manifest on matters of 


certain event. 


assumed 


contract. 
the Court 
insurance. 
The history of life insurance does not tell 
us when “an insurance contract ceases to be 


1R. Carlyle Buley, A Study in the History of 
Life Insurance (New York, American Life Con- 
vention, 1953), Vol. 1, p. 17. 
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insurance.” ’ 


a wager and becomes true 
Buley says: 

“The essential criteria for distinguishing 
between the two are: first, a bona fide in- 
terest, not created by the contract itself, on 
the part of the person insuring in the in- 
sured; and second, an association or com- 
bination of individuals sufficiently large to 
enable the other contracting party to rely 
upon the law of averages.” ? 

Preceding the mathematical assault on the 
theory of probability, measurement of risk 
was a crude device. As early as the year 
2000 B. C. the contract of bottomry and 
respondentia was included in the Code of 
Hammurabi. The merchants of Phoenicia 
invented the Rhodian Sea Law which pro- 
vided that if goods were thrown overboard 
to save the ship, a sacrifice for the common 
good should be borne by common con- 
tributors. The Roman contribution to in- 
surance came from Domitius Ulpianus, about 
222-235 A. D., who compiled a mortality 
table for annuities rather than a table of 
life expectancy. The Middle Ages was 
bereft of any significant contribution to- 
wards measuring risk. Then with the advent 
of the industrial revolution there was a veri- 
table outburst on the part of mathematicians, 
astronomers, theologues and statisticians on 
record-keeping and risk measurement. 

Munster made a complete statistical study 
of Europe. He called it cosmography. This 


nationalistic German tried to make over 
other countries like Germany. During the 
period of 1623-1662 a Frenchman named 


Blaise Pascal developed a theory of proba- 


* Work cited at footnote 1, at p. 17. 
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The author is associate professor of 

economics, Texas Southern University. 
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bility by the use of cards and dice whereby 
he determined (given enough instances, no 
matter what the event) that reasonably ac- 
curate predictions could be made of success or 
failure of those who participated in the game. 
In 1662, Grant, a Britisher, invented his law 
of large very much paralleling 
Pascal’s law of averages. Grant was also 
known for his insistence on an adequate 
sampling of the universe. Sir William Petty, 
with his political arithmetic, contributed to 
units of measurement. He standardized the 
pound, foot, yard, rod and mile. Edmund 
Halley, an Englishman, constructed the first 
correct mortality table. He derived his table 
from the death records of the people of 
3reslau in Germany for the period 1687-1691. 


numbers, 


Further contributions in probability theory 
developed in Switzerland. In 1780, the 
astronomer Jacques Bernoulli, of the Bernoulli 
clan, applied the law of probability to the 
social sciences. De Moivre made his con- 
tributions through a priori probability and 
empirical probability. His “Doctrine of 
Chances” became a gambler’s bible. 

From the foregoing historical data, it can 
be seen that by 1780, when the United 
States was still at war with the British 
Crown, probability theory was a budding 
science. The reason it was not appreciated 
as it should have been was because of a lack 
of knowledge of things scientific by those 
who influence public policy for the body 
pelitic. So much for the history of the de- 
velopment of probability theory. 

Since the Paul decision cast the state in 
the role of protector of the people who pur- 
chased insurance, it also made the state the 
regulator of the business. The question 
that is now raised is: Has life 
benefited from state regulation? The ques- 
tion is a significant one. It is significant 
because from the Paul decision up to U. S. 
v. South-Eastern Underwriters Association, 5 
FIRE AND CASUALTY CASES 194, 322 U. S. 533 
(1944), life insurance was not classed as 
commerce. Prior to the SEUA decision the 
life insurance companies fretted under the 
Paul decision. However, the doctrine of 
state regulation was upheld in 1895 in 
Hooper v. California, and again in 1913 in 
New York Life Insurance Company v. Deer 

3155 U. S. 648 (1895). 

4231 U.S. 495 (1913). 


insurance 
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Lodge County* Together with some com- 
that contested the Paul decision, 
Arthur I. Vorys, president of the National 
Convention of Insurance Commissioners, in 
an address in 1903, inveighed against state 
regulation.” In 1905, Judge George H. 
Noyes, a Wisconsin judge, delivered a paper 
before the Association of Agents of the 
Northwestern Mutual Life Insurance Com- 
pany at Milwaukee, Wisconsin. His re- 
marks centered around the conflict of laws 
inherent in state control. To bulwark the 
opinion of Judge Noyes, opposition to state 


panies 


regulation came from the American Bar 
Association, members of Congress and 
President Theodore Roosevelt. However, 
the doctrine of stare decisis was set. The 


doctrine states that once a precedent has 
been formed it is not to be departed from. 
This was affirmed in New York Life Insur- 
ance Company v. Deer Lodge County. 


Under the aegis of state control, life com- 
panies settled down to an uneasy quietude. 
However, they were jolted by the Arm- 
strong investigation in New York in 1906. 
From the Armstrong investigation there 
stemmed investigations and quasi-investiga- 
tions in more than 17 states in the period 
that ensued. Perhaps the two most out- 
standing outgrowths of these investigations 
were the Robertson laws in Texas and the 
Wisconsin laws. The Robertson laws held 
to the philosophy that the premium should 
be kept at home. The law provided that 
75 per cent of the ‘Texas 
policies should be invested in Texas securi- 
ties, and that securities be kept on 
deposit in where they would be 
subject to state or local ad valorem taxes. 


reserves on 


these 
Texas 


This was a chicane law. The State of 
Texas hasn’t lived it down to this day. 
R. T. Milner, Insurance Commissioner at 


this time, made a bitter speech against the 
eastern companies. By midsummer, 19 life 
insurance companies, mostly eastern, had 
declared their intention of withdrawing from 
the state. The loss of revenue to Texas 
amounted to $200,000 per year. 

The preceding law in Texas provided for 
a 2% per cent premium tax. 
laws provided for only 


The Robertson 
1 per cent premium 
tax, but required that 75 per cent of Texas 
policy reserves be deposited in the state, 
where they were subjected to the local tax 
rate. This subsequent provision would have 
been equivalent to 4 per cent on all pre- 
miums collected in Texas.° 

®Cowee and Center, ‘Federal Regulation of 
Insurance,’’ Bulletin of the University of Wis- 
consin, September, 1948, p. 11. 

® See work cited at footnote 1, 


at p. 302. 
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Wisconsin was the second state of major 
import to wrestle with her insurance con- 
science. Her arbitrary laws sought to ham- 
string the life companies. Twenty-four bills 
were introduced before the legislature. 
Wisconsin outdid Texas by demanding that 
100 per cent of the reserves of Wisconsin 
policies be invested up to 100 per cent in 
Wisconsin securities. A gross premium 
tax of 3 per cent was also passed. Forth- 
with, 23 companies withdraw from the 
state. Among them were Mutual Benefit, 
the Germanie, Phoenix Mutual, Massachu- 
setts Mutual, Manhattan, the Equitable and 
the Michigan Mutual.’ This was a period in 
American history when state legislatures 
were vehicles of the trusts. Arbitrary legis- 
lation, which was directed at life insurance 
companies, was the result of legislative brib- 
ery. However, the life companies were 
seemingly more .averse to federal control 
than state control. 


Notwithstanding these arbitrary acts on 
the part of state legislatures aimed at the 
life companies, they also enacted punitive 
tax legislation. State legislatures had dis- 
covered a lucrative tax source in life in- 
surance premium income and agent li- 
censing procedure. All the legislatures had 
to do was lie in wait for the filing of the 
statements to the insurance departments 
and then place a tax on such income they 
were disposed to tap. In 1907 Robert Lynn 
Cox, of the Association of Life Insurance 
Presidents, presented a comprehensive paper 
on state insurance tax legislation. Cox’s 
research showed that: 

“Thirty-four states had taxes on gross 
premium receipts; a dozen or so had taxes 
on premium, less death losses and return 
premiums, less dividends, etc. In six states 
the gross premium tax was 2% per cent; 
in 16 it was 2 per cent; in two it was 1% 
per cent; in five it was one per cent; in 
one it was % of one per cent. The highest 
nominal rate was three per cent but this 
state allowed deduction for death losses. 
One state had a tax of three per cent on 
companies which quit doing business in it 
regardless of cause. In three states counties 
were permitted to tax premiums and in six 
states municipalities were given the same 
power. In most states real estate and mort- 
gages were subject to the same state and 
local taxes as other property. Some states 
taxed also the assets of the companies. In 
addition, there were license and occupation 
taxes—in 36 states on the companies, in six 
on the general agents, and in 45 on the local 


agents. There were county taxes on the 
agents in six states, and municipal taxes on 
them in 18 states. These license taxes ran 
from $1.00 to $50.00 for agents and $5.00 
to $300.00 for the companies.” * 


The life insurance companies were in- 
deed now in a quandary. They had rejected 
federal legislation through fear; now they 
were caught in the web of state regulation. 
Darwin P. Kingsley, the new president of 
New York Life, was so incensed at state 
control that he labeled such measures 
“socialistic, illogical, cumbersome, vexatious, 
destructive of all agency efficiency, and 
totally without any justification whatever.” ° 
However, there was no surcease from state 
control. The die had been cast in the 
Deer Lodge case. 


It had been apparent since the beginnings 
of life insurance as an industry that regula- 
tion was a necessity. The skirmishes and 
forays against state regulation were cloaks 
with which the insurance companies were 
attempting to hide the main thrust. Did the 
companies want any regulation? It is ap- 
parent that they didn’t. They had eschewed 
federal regulation during the Civil War 
when a bill was introduced which would 
have placed a tax on the reserves of life 
insurance policies. Although Congress 
didn’t show statesmanship on insurance 
matters by proposing such a measure, they 
were determined to force life insurance 
companies to abide by the police power of 
the state. This police power, although a 
latent one, is the powerful pervasive in- 
fluence of all governments. The law which 
was finally passed was a tax of gross re- 
ceipts at 1 per cent, dividends at 3 per 
cent, and a stamp tax of 25 cents on all 
policies and renewals. 


The power of Congress was again made 
manifest in 1911 when the companies paid 
a corporation tax. The Supreme Court ruled 
in Hine v. Home Life Insurance Company and 
Fluhrer v. New York Life Insurance Com- 
pany” that a permit to do business in a state 
did not preclude the corporation from the 
power of Congress to pass an excise tax on 
a corporation. 

In 1921 the federal government made 
provisions of 12% per cent on net income 
of insurance companies, that is, net interest 
earnings over and above the amount neces- 
sary to maintain reserves. This act took 
precedence over other insurance taxation on 
the statute books. Proceeds of life insur- 
ance policies were exempt from individual 





7 See work cited at footnote 1, at p. 308. 
8 See work cited at footnote 1, at p. 319. 
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® See work cited at footnote 1, at p. 319. 
10 220 U. S. 107. 
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The law of 1921 remained 
virtually unchanged up to 1951. The Reve- 
nue Act of 1951 adjusted the rate on invest- 
ment income upward, and in the Internal 
Revenue Code of 1954, life insurance com- 
panies were taxed on taxable income of 
3% per cent up to $200,000, and 6% per 
cent of the amount in excess of $200,000. 
The Internal Revenue Code of 1954, Sec- 
tion 803(g), defines taxable income as 
gross income less the following deduc- 
(1) tax-free interest, (2) investment 
expenses, (3) real estate expenses, (4) de- 
preciation, and (5) special deductions. Allow- 


income taxes. 


tions: 





TABLE | 


Classification of Legal Reserve Life Insurance Companies in the United States and 
Alaska by Company and Taxation of Premium Income by Various Jurisdictions for 1953 


Number of Companies 
Domes- 
tic Foreign Alien 


Alaska" 0 40 2 0 
Ark. (Dom. & For., 135) 11 
Calif.” (All companies, 134) 
Fla." 15 136 2 
Idaho (Not available) 
Ill. 130 4 
Ind. 139 3 
Iowa 109 1 
Kan. 9 133 3 
Me.° 1 46 0 
Mich, 7 124 10 
Mo.‘ (All companies, 160) 
Nev. 2 99 0 
N. j.§ (Not available) 
N. Mex. (Not available) 
Ohio" 140 7 
Pa.' 116 8 
Okla.? (Not available) 
Vt." 7 54 0 


State or 
Territory 


151 


33 
23 


1,384 
56 


7,175 
1,588 


48 984 


4,492 30,737 


39 675 


Number of Agents 
Domestic Foreign Alien from Taxation Domestic Foreign Alien 
(All agents, 6,333) 

(All agents, 35,228)* 

(Not available) 
(Not available) 
(Not available) 
(All agents, 20,000) 
(Not available) 


(Not available) 
(All agents, 14,500) 
(Not available) 
(Not available) 


(Not available) 


(Not available) 


ance of special deductions includes: (1) Sec- 
tion 242 of the Code, partially tax-exempt 
interest; (2) Section 243, dividends received 
by corporations; (3) Section 244, dividends 
received on certain preferred stock; and 
(4) Section 245, dividends received from 
certain foreign corporations. 

Whereas the federal government uses the 
investment income for tax purposes, the 
state governments use the gross premium 
tax for revenue purposes. In a survey made 
in 1954 on premium taxes charged by state 
jurisdictions, it was found that the tax 
on domestic companies varied from 0 to 2.35 


Per Cent of 
Revenue Derived Premium Tax 


$ 50,145.31 0 
1,901,892.60 2.00 
34,488,709.24 2.35 
2,534,155.56 0 
581,020.00 
12,275,692.70 0 
6,835,400.00 0 
(Not available) 
33 1,965,414.79 0 
0 716,676.78 1.00 
8,258,891.36 
4,191,221.92 
0 (Not available) 
5,186,426.28 
(Not available) 
12,249,037.90 
13,630,000.00 0 
(Not available) 0 


8 295,077.91 2.00 


2.00 

2.00 

2.35 2.35 

2.00 2.00 
(Not available) 

2.00 2.00 

3.00 3.00 
(Not available) 

2.04 2.00 

2.00 (NA) 
(Not available) 
(Not available) 

2.00 
(Not available) 

2.00 2.00 
(Not available) 

2.00 2.00 

4.00 4.00 
2.00 0 


2.00 
2.00 


2.00 2.00 


2.00 


1,491 


Source: Data derived from state Insurance Departments’ annual reports as well as question- 


naires sent to respondents. 


« There are three mutual benefit nonprofit associations, one domestic and two foreign. 


» Gross tax of insurance except ocean marine. 
real estate taxes paid on a company’s home office, 


© Life and disability agents. Life only, 2,027. 
4 For fiscal year ending June 30, 1953. 


A deduction from premium tax is allowed for 
or principal office in California. 


* Gross direct premium tax, less direct return premium and dividends paid. 


f Premium 
$222,454,038.12. 
panies about 4 per cent. 

® Based on 1952 premiums. 
states paid $4,271,661.14. 
paid 82 per cent of taxes. 

h Total taxes for Ohio in 1952: 
eign companies paid $11,796,642.18. 


income of all Missouri legal 


Domestic 


reserve 
Payments to Missouri policyholders amounted to $87,878,727.02. 


companies paid 
New Jersey companies paid 18 per cent of taxes and foreign companies 


$12,249, 037.90. 
Alien companies paid $198,784.14. 


life insurance companies for 1952 was 


Tax on all com- 


$914,765.14. Life companies of other 


Domestic companies paid $253,611.58. For- 


! Life, $11,400,000; accident and health, $2,230,000. 


) Less cancellation and dividend paid. 


* Tax on domestic companies amounted to $28,952.31; on foreign companies, $266,125.60. 


alien companies operated in state in 1953. 
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TABLE Il 


Taxes, Licenses and Fees Paid by United States Life Insurance Companies 
(000,000 Omitted) 


Other 

Taxes, 
Licenses 
and Fees 


Real 
Estate 
Taxes 


State 
Premium 
Taxes 


Total 
State 
Taxes 


$ 137 
146 
158 
173 
189 
205 
222 


241 
Totals $1,067 $2,180 $1,860 $1,471 


Source: Life Insurance Fact Book, 1955. 


Year 


1947 $ 
1948 
1949 
1950 
1951 
1952 
1953 
1954 


2 7... 5 
109 19 18 
117 23 18 
123 27 23 
134 29 26 
146 32 27 
161 33 28 
177 38 26 


per cent. Table I shows the replies from 
the respondents. Eighteen states and 
Alaska replied in one form or another to 
the questionnaire. The premium tax on 
foreign companies varied from 2 to 4 per 
cent. The premium tax on alien companies 
varied 2 to 4 per cent. Whereas 
taxed all companies 2.34 per 
cent, Oklahoma did not place any tax on 
domestic companies, but levied 4 per cent 
on both foreign and alien companies. 


also 
California 


Another aspect of the survey showed that 
of the number of life insurance companies 
operating in the various jurisdictions, 14 
of the jurisdictions out of 19 had far more 
foreign companies operating in the geo- 
graphical boundaries of the state than 
companies chartered in the state itself. 
The number of foreign companies operating 
in the various jurisdictions show the inter- 
state commercial relations of life insurance 
companies. Although life insurance com- 
prehends social and economic conditions, 
occupations and health, it cannot compre- 
hend geography. By its very nature it can- 
not do such a thing. This motion springs 
from the fact that a life insurance company 
must always write more insurance in a 
present time period than it did in a pre- 
ceding time period. If it did not do this, 
it would only mark time. If it marked 
time, the claims of beneficiaries would offset 
premium income. Once this condition be- 
comes prolonged, the company is doomed 
to extinction. 
industry 


Therefore, the life insurance 
always seeks people—the shift- 
ing masses of people. 

As an insurance company writes increas- 
ing amounts of insurance, it is at the same 
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Federal 
Income 
Taxes 


$23 $ 


Total 
State and 
Federal 
Taxes 


$ 167 
157 
170 
205 
298 


Federal 
Social Total 
Security Federal 
Taxes Taxes 


Per Cent of 
Total Taxes 
State Federal 


$ 30 82 18 
93 7 
93 7 
84 16 
63 37 
345 59 41 
380 58 42 
421 57 43 


4 11 

4 12 
20 12 
95 14 
125 15 
141 17 
158 


32 
109 
140 
158 
180 


$672 


22 
57 


$102 $2,143 


time reducing the risk. This is so, because 
if the numerator (the numbers of people 
dying in various age groups) is gradually 
decreasing, and the denominator (the num- 
ber living in each age group) is increasing, 
then our quotient (the death rate) must get 
smaller. These are the reasons life insur- 
ance companies must cross state lines. They 
must increasing numbers. The 
only way to stop life insurance companies 
from breaking records is for the country 
to stop growing. Depressions and epidemics 
have yet to produce an unfavorable mortality 
rate for a sustained period. 


do so in 


During the period from 1947 through 
1954, United States life insurance companies 
paid in taxes to the various state govern- 
ments $1.471 billion. The life companies 
paid $672 million to the federal government 
for the same period. Table II shows the 
amount of taxes, licenses and fees paid 
by the companies over the eight-year 
period. Since 1949 the per cent of the 
total tax-take has been increasing for the 
federal government and decreasing for the 
state governments. Although the state 
governments regulate life insurance, the 
federal government is gradually whittling 
away at the life companies on taxation of 
their investment income over and above 
the assumed interest rate. Since 1952 the 
federal government has been getting more 
than two fifths of the life insurance tax 
dollar. It is very apparent from Table II 
that state regulation hasn’t prevented en- 
croachments of federal legislation. In this 
article we are not concerned with the qual- 
ity of state regulation. However, we are 
concerned with the effects of reguiation. 
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The famous South-Eastern Underwriters As- 
sociation case made life insurance, as well as 
insurance in general, commerce. The issue 
is now clear. The controversy arose out 
of a group of fire insurance companies try- 
ing to fix rates in the State of Missouri. 
Roy McKittrick, Attorney General for the 
State of Missouri, could only sue in a 
federal court under the Sherman Anti- 
Trust Act. The United States Supreme 
Court upheld Missouri. 


The foundations upon which the states 
regulated life insurance were now weakened. 
Congress, and not the state legislatures, 
was now given power to assume the control 
of life insurance. Prior to the SEUA case, 
the National Association of Insurance Com- 
missioners was studying federal insurance 
legislation." The McCarran Act, known as 
Public Law 15, was passed during the 
Seventy-ninth Congress. The act was designed 
to express the intent of the Congress with 
reference to the regulation of the business 
of insurance. The act reads: 


“Be it enacted by the Senate and House of 


Representatives of the United States of Amer- 
ica in Congress assembled, That: 

“The Congress hereby declares that the 
continued regulation and taxation by the 
several States of the business of insurance 
is in the public interest, and that silence on 
the part of the Congress shall not be con- 
strued to impose any barrier to the regula- 
tion or taxation of such business by the 
several States. 

“Section 2. (a) The business of insurance, 
and every person engaged therein, shall be 
subject to the laws of the several States 
which relate to the regulation or taxation 
of such business. 


“(b) No Act of Congress shall be con- 
strued to invalidate, impair, or supersede 
any law enacted by any State for the pur- 
pose of regulating the business of insurance, 
or which imposes a fee or tax upon such 
business, unless such Act specifically relates 
to the business of insurance; Provided, That 


LIFE INSURANCE TAXES—1956 


Total taxes paid by the nation’s life 
insurance companies topped $500 million 
for the first time in 1956 and in 1957 are 
expected to approach the $575 million 
mark on the basis of present tax sched- 
ules, the Institute of Life Insurance 
recently reported. The 1956 aggregate 
of taxes paid was about $525 million 


$525 
compared with $472 million the year 


4 See work cited at footnote 5, 
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at p. 22. 


after January 1, 1948, the Act of July 2, 
1890, as amended, known as the Sherman 
Act, and the Act of October 15, 1914, as 
amended, known as the Clayton Act, and 
the Act of September 26, 1914, known as 
the Federal Trade Commission Act, as 
amended, shall be applicable to the business 
of insurance to the extent that such busi- 
ness is not regulated by State law. “i 

If Public Law 15 was meant to settle the 
differences between state and federal regu- 
lation, it did not accomplish its purpose. 
The ambiguity of the law can be seen in 
Section 2(b). By creating a hiatus in the 
law, Congress has (1) only made state 
legislatures apprehensive about creating 
new insurance legislation and (2) forbidden 
the federal government from encroaching too 
much on state regulation. Has the life in- 
surance industry benefited from a dual 
control? It is doubtful. During the Civil 
War, the life companies feared federal 
legislation. Although, at times, Paul v. 
Virginia was contested, the action was a dila- 
tory one and not in concert. It became 
increasingly clear that the life companies 
didn’t want any control. However, such 
a desire is impossible under any system of 
government. As state governments taxed 
premium income in varying degrees, the 
federal government began to tax invest- 
ment income which was over and above 
the reserves. 

As the American economy grows and de- 
velops, investment income becomes an in- 
creasingly lucrative source of taxation. The 
huge assets piling up by the life companies 
must be invested year after year so as to 
pay claims when they mature. Such bait 
is tempting to the federal government. 
Furthermore, as longevity increases, these 
savings, which are compounded year after 
year, are reinvested. By trying to avoid 
any regulation, the life companies are now 
controlled by two regulators. Can the life 
companies serve two masters? Yes, they 
can, but only to the detriment of the 


server. [The End] 


before. “The annual tax bill, state, local 
and federal combined, including real 
estate taxes, is today the equivalent of 
$4 per $100 of all premiums paid by 
policyholders to the life companies,” 
it was stated. The tax varies from 
insurer to insurer, and in some instances 
it is found to be much higher than that 
figure. 
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Insurance and the Robinson-Patman Act: 


Revisited 


By HENRY H. GLASSIE 


The price-discrimination and discount provisions of the 
act are not applicable to the underwriting of insurance 
risks or the commissions payable thereon, says the author 


1956, the Federal 
advised the ocean 
industry that the com- 
mission’s six-year investigation of all facets 
of the industry had been closed. The com- 
that it had closed its 
file without prejudice, of course, to the right 
to reopen it if and when warranted by the 
(FTC File No. 198-4-17.) One of the 
many aspects of the industry explored by 
the commission was an alleged practice of 
different premium rates to ship- 
pers for ocean marine cargo policies which, 
on their face, appeared to involve the 
same risks. 


N AUGUST 16, 
O Trade : i 


Commission 


marine insurance 


mission announced 


facts. 


charging 


In closing its file, the Federal Trade 
apparently agreed with the 
contentions advanced in the briefs on behalf 
of the marine underwriters that such a 
practice, if it existed, did not violate the 
Robinson-Patman Act.2 In view of the 
confusion which has existed with 
respect to the impact of the federal anti- 
trust laws on insurance, the commission’s 
action warrants a re-examination of the 
possible applicability of the Robinson- 
Patman Act to insurance. 


Commission 


general 


After U. S. v. South-Eastern Underwriters 
Association; the insurance industry and the 
swallowed and without 
much analytical digestion, the notion that 
the insurance industry was governed by the 
Clayton Act, including the Robinson-Patman 
Act, as well as the Sherman Act.2 Some 
of the industry spokesmen announced in 


Congress whole, 


public print that this was so. As an ex- 


' Act of June 19, 1936, 15 USC 13. 

25 Fire and Casualty Cases 194, 322 U. S. 533, 
64 S. Ct. 1162 (1944). 

' Act of July 2, 1890, Ch. 647, 26 Stat. 209. 


Robinson-Patman Act 


ample, see the report of the Special Com- 
mittee on Legislation, American Mutual 
Alliance, entitled “The Effect upon Insur- 
3usiness of the Clayton, Robinson- 
Patman and FTC Acts.” Much of the 
remainder of the industry assumed that 
laws had become applicable. The 
report of the Joint Legislative Committee 
(New York) on. Insurance Rates and Reg- 
ulation (1948) stated, on page 103, that 
affirmative state legislation was necessary 
to permit payment of brokers’ commissions 
“forbidden after June 30, 1948 by the Robin- 
con-Patman Act.” Certainly the senators 
and representatives assumed this at the time 
of the passage of the McCarran Act (Public 
15).* It is flatly so stated in House 
No. 143, Seventy-Ninth Congress, 
First Session, page 2. 


ance 


these 


Law 
Report 


The All-Industry Committee advised pass- 
state laws to regulate insurance in 
a manner designed to supersede the Robinson- 
Patman Act. Several states, such as Con- 
necticut, Pennsylvania, Massachusetts and 
New Hampshire, passed statutes with such 
intent. Re-examination indicates that this 
assumption of the applicability of the 
Robinson-Patman Act was a violent assump- 
tion 
Section 1 of the Robinson-Patman Act 
is, of course, an amendment of the Clayton 
Act. It is divided into six subsections. 
We are particularly concerned with Sec- 
tions l(a) and l(c). 
l(a) prohibits price discrimina- 
tion in general terms with provisos per- 


age of 


indeed. 


Section 


* Act of March 9, 1945, as amended, 15 USCA 
1012. 

* Act of October 15, 1914, as 
USCA 12. 


amended, 15 
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The author is a member of the law firm 


of Weaver & Glassie, Washington, D. C. 


mitting differentials based on cost, the se- 
lection of customers and price changes to 
reflect marketability.” This section would 
have little reference to most forms of insur- 
ance where the premium is the same to all 
insureds. However, in marine or 
other insurance which is negotiated on an 
individual basis and which is not regulated 


ocean 


by state law, its impact would be very im- 
portant. It would have to be considered 
also in the field of multiple risk, group, fleet 
and blanket underwriting, and with respect 
to retrospective available to 
risks, loss or expense constants applied to 


rates large 
risks of a certain size, minimum premiums 
and “equity” (competitive) rating. It would 
also have a direct relationship to the “graded” 
fire rates recently filed by seven companies 
in Texas and recently rejected in Florida. 

Section l(c) unlawful to grant 
a commission or brokerage to agents of the 
buyer or 


makes it 


acting under the 


If applicable, this 


intermediaries 
control of the buyer. 
would have an impact on all insurance writ- 
ten by the agency method. Insurance 
brokers are normally considered to act for 
the assureds in purchasing insurance.’ The 
freight for- 
warders who are generally considered to 
act on behalf of 
it is customary to give a discount on the 
premium in addition to brokers’ commissions. 


same situation is presented by 


the assured and to whom 


It seems advisable, first, to analyze the 
several parts of the Robinson-Patman Act, 
with particular reference to Sections 1(a) 
and l(c), so that its applicability to insur- 
underwriting may be tested in the 


ance 
®*Section 3 of the Robinson-Patman 
which is not an amendment to the Clayton Act 
and may be enforced only by the Antitrust 
Division of the Department of Justice, pro- 
hibits price discrimination generally in slightly 
different and more limited terms than Section 1 
and provides criminal penalties for violation 
of Section 3 but not of Section 1 The illogical 
combination of Sections 1 and 3 arises out of 
passage of two pending bills, that is, the 
Patman bill and the Borah-Van Nuys bill, both 


86 


Act, 


Chase Ltd., Photo 


light of the structure and context of the act 
whole, and without regard to the 
specific statutory exemptions or other statu- 
tory 


as a 


provisions relating to insurance or 


marine insurance. 


thereafter, to 


It may be appropriate, 


discuss the effect of these 
Statutory provisions or exemptions. T 
effect of the McCarran Act (Public Law 1: 
will be particularly important because it 


has been frequently suggested in insurance 


1e 
} 


circles that this act made the Robinson- 
Patman Act applicable to the business of 
insurance even if it were not 
This was the position of the 
above-mentioned report of the Special Com- 
mittee on Mutual 
Alliance. 


ot herw ise 
applicable. 


Legislation, American 


Violation of Section 1(a) 


l(a) of the Robinson-Patman 
Act, as an amendment of the Clayton Act, 
was founded upon an investigation of the 
chain 
tribution, made 
mission during 


Secti mn 


marketing and dis- 
by the Federal Trade Com 
the mid-1930’s.* It is only 
necessary to glance at its provisions to see 
that they are peculiarly related to chain 
store distribution and to the sale of grocer- 
i and manufactured or 


store system of 


ies, drugs processed 


goods and wares. It declares it to be un- 


lawful if: 
(1) Any 


the course of commerce 


person engaged in commerce in 


(2) directly or indirectly discriminates in 
price between different purchasers of com- 


modities 


purporting to cover the same subject, as part 


confine our discussion 
since the observations 
will apply equally to 


of one act. We may 
largely to Section 1(a) 
as to its limitations 
Section 3. 

* See, for example, Section 141 of the insur- 
ance law of Nevada which defines brokers as 
those acting on behalf of the assured. 

’ Final report of chain store investigation, 
Senate Doc. No. 4, 74th Cong., 1st Sess. 
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(3) of like grade and quality 


(4) where any of the purchasers involved 
are in commerce 

(5) where such commodities are sold for 
use, consumption, or resale within the United 


States, etc., and 


(6) where the effect may be substantially 
to lessen competition or tend to 
monopoly in any line of commerce or injure 
or prevent competition with any 


who either grants or knowingly receives 


create a 
person 


discrimination, or with customers of either 


of them 


All six of 


to constitute a 


involved 
l(a). 


these elements must be 
violation of Section 

Whether an underwriter is engaged in 
commerce. the South-Eastern Under- 
writers no question 


Since 


case, there has been 


engaged in 
insurance 


insurance 
and 


that an 
commerce 


company is 
that, in 
policies, it is acting in the course of such 
commerce (element 1). Many of its pur- 


issuing 


(ele- 
The remaining four necessary 
[ this 


chasers are, of commerce 
ment 4). 


elements of a 


course, in 


violation under section 


require more discussion. 


Whether two insurance policies may be 
of like grade and quality” within the 
meaning of the Robinson-Patman Act.—A 
further element involved in any alleged vio- 
lation of Section l(a) of the Robinson- 
Patman Act is the requirement that th- 
discrimination in price between purchasers 


“ 


of commodities must be in the price of com- 
modities of ltke grade and quality. The 
extent to which this element is contro 
versial would depend on the type of insur- 
In most forms of insurance 
that 
would be considered to be of like grade and 
quality. generally, are the 
in which price discrimination normally could 


ance involved. 


there is little question many policies 


These, types 
Two marine insurance poli- 
involve identically 
Che differences include types 
characteristics of the com- 
point, 


not be alleged. 


cies, however, seldom 
the same risk. 
of coverage, 
modity insured, 


used, routing, storage, point of origin, na- 


destination carrier 


ture of interior transit, trade losses, sea- 
sonal character of shipments, packing, value 
per package, assured’s experience and ship- 
ping practices, consignee’s acceptance prac- 
tices and moral risk, practice of the assured 
the with respect to 
the attitude toward 

recoveries and the salvage 


These factual differences undoubtedly 


claims 
third- 
possibili- 


and consignee 
and 


party 


assured’s 


ties. 
were of influence in the apparent acceptance 
by the Federal Trade Commission of the 


Robinson-Patman Act 


contention that varying premium rates did 
not violate the law. 


Since it is theoretically possible for two 
coverages, even in ocean marine insurance, 
the risk from the stand- 
point of the underwriter, the difference 
between the risks would seem to be more 
a matter of a defense to a particular alleged 
discrimination than a good legal defense 
to the applicability of the Robinson-Patman 


Act. 


to involve same 


Whether insurance is a commodity sold 
for use, consumption or resale within the 
United States—The next element of a 
Robinson-Patman Act violation is that the 
unlawful must be 
in the price of.a commodity sold for use, 
consumption or resale within the United States 
The fact that the words “use, consumption 
or resale” can be applied to the underwrit- 
ing of insurance risks only by a strained 


discrimination declared 


against the 
Robinson-Patman Act 
However, if it 


construction is an 
applicability of the 
to insurance in 
were held that insurance was a commodity 
act, there would 
holding 


argument 
general. 


within the meaning of the 
seem to be no great. difficulty in 
that marine insurance or a marine insurance 
policy is sold for use or consumption with- 
in the United States when it is issued in 
the United States and insures persons with- 
in the United States. Thus, in Darr v. 
Mutual Life Insurance Company, 169 F. (2d) 
262 (CA-2, 1948), cert. den., 335 U. S. 871, 
after the court held tliat an insurance policy 
was “goods” within the defined meaning in 
the act there construed, it had no difficulty 
in finding that insurance policies were “pro- 
x of the This 
element is of importance largely in that its 


duced” within the meanit act. 
wordage tends to reinforce the proposition 
that insurance is not a “commodity” as used 
The particular language is part of 
which 


in the act 
the framework 


Whether the effect of discriminatory 
premium rates might be substantially to 
lessen competition, etc.—A further element 
of a violation of Section l(a) involves the 
effect of a discrimination in price. The dis- 
crimination is unlawful only where its effect 
may be substantially to lessen competition 
or tend to create a monopoly in any line 
of commerce or injure or prevent competi- 
tion with any person who grants or receives 


defines “commodities.” 


discrimination, or with customers of either 
of them. With regard to the use of the 
word “may,” the Supreme Court, in Corn 
Products Refining Company v. Federal Trade 
Commission, 324 U. S. 738, 65 S. Ct. 
961, 967 (1945), has stated: 


726, 
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§2(a) does not require a finding 
that the discriminations in price have in 
fact had an adverse effect on competition. 

It is enough that they ‘may’ have 
the prescribed effect. But the 
use of the word ‘may’ was not to prohibit 
discriminations having ‘the mere possibility’ 
of those consequences, but to reach those 
which would probably have the defined 
effect on competition.” 


In line with these broad principles, the 
Federal Trade Commission has not adopted 
the position that any discrimination in price, 
no matter how slight, must necessarily have 
an effect on competition. See Curtiss Candy 
Company, FTC Docket No. 4673 (1942); 
and Kraft-Phenix Cheese Corporation, FTC 
Docket No. 2935. 


The great majority of cases involve al- 
leged injury to competition with the person 
who receives the lower rate. In 
where the commodity is not for resale but 
is a raw material or an item of supply, 
maintenance or indirect cost (analogous to 
cost of insurance), the most frequently 
specified result has been a probable effect 
of significant degree on the sales price of 
the finished product of the purchaser. For 
example, in the Corn Products Refining Com- 
pany case the Court said: 


cases 


“The Commission’s findings that glucose 
is a principal ingredient of low priced candy 
and that differences of small fractions of 
a cent in the sales price of such candy are 
enough to divert business from one manu- 
facturer to another, readily admit of the 
Commission’s inference that there is a rea- 
sonable probability that the effect of the 
discriminations may be substantially to lessen 
competition.” 


However, in recent cases the commission 
has given equal consideration to the com- 
petitive effect of an aggregate dollar savings 
to the buyer and has based complaints on 
the fact that the granting of a discrimina- 
tion involving a substantial aggregate dollar 
savings may have an effect on competition 
with the seller, that is, injure competition 
for the buyer’s trade. Curtiss Candy Com- 
pany, FTC Docket Nos. 4556 and 4673 con- 
solidated, is an illustration of these factors. 


In this case the complaint charged that 
the respondent, a candy manufacturer, 
knowingly received discriminatory prices on 
corn syrup of a few cents per cwt. The 
findings pointed out that this small differ- 


* A more recent case has emphasized that the 
tendency must be substantial. In Minneapolis- 
Honeywell Regulator Company v. Federal Trade 
Commission, 191 F. (2d) 786 (1951) the court 


Any assumption that the meaning of 
“commodities,” as used in the Rob- 
inson-Patman Act, was broadened by 
the South-Eastern Underwriters case 
is more than open to challenge. 


ence resulted in an aggregate advantage of 
$8,500 in 1940 and $1,500 in 1941, and that 
such “sufficient to 
candy manufacturer to give the largest part 
of his business to the person granting the 
lower price.” The complaint further charged 
that the respondent granted a price prefer 
ence to certain purchasers of candy bars. 

This should be compared with the 
statement of Representative Teegarden be- 
fore the House committee prior to the 
passage of the Robinson-Patman Act, ex- 
plaining the various levels of competition 
involved: 


savings were cause a 


case 


a forbidden discrimination granted 
by a seller to one of his customers and not 
to others, may lessen or impede competi- 
tion in any of the following spheres: 

“(a) Competition for the 
tomer’s trade by competitors of the sellers 

(House hearings, page 252.) 


favored cus 


Compare also the complaint in Samuel H 
Voss, Inc., Docket No. 4405, order aff'd, 148 
F. (2d) 378 (CCA-7, 1945), in which the 
commission found that the sales of rubber 
stamps at different prices had a “tendency 
to induce the purchase of respondent’s rub- 
ber stamps by various users thereof, and 
have tended to and do divert trade to the 
respondent from its competitors.” ” 

If, as an example, we test against this 
the situation of a discrimination in ocean 
marine insurance rates, we see that a show- 
ing that the premium rate differential would 
result in an almost imperceptible difference 
in unit selling price of a commodity im- 
porter is not a complete defense. Thus, we 
might show that a 15 per cent difference in 
premium could not affect the price at which 
an importer could sell more than 
$.001 per pound. Yet this difference might 
add up to $5,000 or year 
to the assured. 


coffee 


more savings a 


In short, the absence of an effect on com- 
merce could conceivably be an adequate de- 
fense in a particular case, but it would not 
be in many cases. We must get to the basic 


said at p. 790: 


“And we construe the Act to 
require substantial, not trivial, or sporadic, in- 
terference with competition to establish viola- 
tion of its mandate."’ 
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problem of whether the act applies to in- 
surance at all—primarily, whether insurance 
is a commodity. 


Whether insurance is a commodity within 
the meaning of Section 1(a).—The problem 
then resolves itself essentially to the second 
element of Section 1(a) 
of insurance policies are “purchasers of 
commodities.” *° We have referred to the 
general assumption of a few years back that 
the Clayton Act was made applicable to 
insurance by the South-Eastern Underwriters 
More authorities 
expressed the opinion that, under this case, 
probably 
Messrs. Stone and Campbell appear 


whether purchasers 


case. particularly, some 
insurance 


modity 


was, or was, a com 
with this conclusion in their article 
in THE INSURANCE LAW JouRNAL for August, 
1949, entitled “Insurance and the Robinson 
Patman Act.” 


to agree 


\ctually, there would appear to be no 
doubt as to the applicability of the 


part of the Clayton Act which is written in 


large 


Sherman Act language and in which the test 


word “commerce” 
(see Section 7 for example). However, any 
assumption that the South-Eastern Under 


writers 


is the meaning of the 


case broadened the meaning of 


“commodities,” as 
Patman Act and other sections of the Clay- 


ton Act, is more than open to challenge. 


used in the Robinson 


In order to properly evaluate the South- 
Eastern Underwriters case in this connection, 
it is helpful to consider its ancestors and 
In 1869 the Supreme Court 
regulation of 


its associates 
held that 
not a burden on 


state insurance was 
interstate commerce since 
insurance was not commerce— “issuing a 
i a transaction of 


8 Wall. 168.) 


policy of insurance is not 
” (Paul v 


In so holding, the Court stated: 


commerce Virginia, 


“They [insurance policies] are not com 


forwarded from 
then put up for 


modities to be shipped or 


one state to another, and 


sale ” 


In the South-Eastern Underwriters case the 
Supreme Court had before it only the ques- 
tion of a violation of the Sherman Act. In 
reviewing Paul v. Virginia and holding that 
relation to i 
straint of commerce, it expressly reserved 


acts in insurance were in re- 
the question of whether an insurance policy 


was a “commodity” in the following lan- 


guage: 


“One reason advanced for the rule in the 
Paul case has been that insurance policies 
1%” The question of whether the effect of the 
McCarran Act made insurance a commodity 
within the meaning of the Robinson-Patman 


Robinson-Patman Act 


‘are not commodities to be shipped or for- 
warded from state to another.’ 

But both before and since Paul v. Virginia this 
Court has held that Congress can regulate 
traffic though it consist of intangibles.” (322 
U. S., at page 546, 54 S. Ct., at page 1170.) 


one 


This is certainly far short of holding that 
insurance is a “commodity” as that term is 
Robinson-Patman Act. Indeed, 
position of the Court in the 
South-Eastern Underwriters case, as indicated 
by the above quotation, appears to be that 
that not 
“commodities,” insurance is 
“commerce” in the broad meaning of that 
term and, therefore, the business of insur- 


used in the 
the basic 


granting insurance policies are 


nonetheless, 


ance meets the requirements of the Sherman 
Act which deals in terms of commerce 
rather than in terms of commodities. 


This inference is strengthened by the fact 
that in support of the above-quoted lan- 
guage the Court cited six cases all holding 
that the movement of things not ordinarily 
considered to be commodities was, never- 
Among the six cases so 
cited with approval were the following: 
Pensacola Telegraph Company v. Western 
Union Telegraph Company, 98 U. S. 1 (1877), 
relating to the transmission of electric im- 
pulses; Champion v. Ames, 188 U. S. 321 
(1903), relating to the transmission of lottery 
tickets; Jordan v. Tashiro, 278 U. S. 123 
(1928), which considered the conduct of a 
hospital as commerce. In citing these cases 


theless, commerce. 


with approval at this point in its opinion, 
the Court could be approve the 
related language therein. In several of the 


taken to 


cases the language is consistent only with 
the dicta of Paul v. Virginia 


Thus, in the Tashiro case the Court said: 


“While in a narrow and restricted sense 
the terms ‘commerce,’ or ‘commercial,’ and 
‘trade’ may be limited to the purchase and 
sale or exchange of goods and commodities, 
well, other occupa- 
tions and other recognized forms of business 


they may connote, as 
enterprise which do not necessarily involve 
\sakura v. Seattle, 
commerce includes 


trading in merchandise. 
supra. And although 
traffic in this narrower sense, for more than 
a century it has been judicially recognized 
broad sense it embraces 


that in a every 


phase of commercial and business activity 
and intercourse. See Gibbons v. 


Wheat. 1, 189, 6 L. Ed. 23.” 
In Champion v 


Ogden, 9 


Ames the Court said: 





Act will be discussed later in a section dealing 
with the McCarran Act. 
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Pendleton, 
1188, 1 


Rep. 


56, 30 L. ed. 1187, 
Inters. Com. gue. 4 Sup. Gi 
1126, the recognized the commerce 
with foreign countries and among the 


“In Western U. Teleg. Co. 2 
Ze As. 347,39 

Rep. 
court 
states 
which Congress could regulate as including 
not only the exchange and transportation of 
commodities, or visible, tangible things, but 
and the 
telegraph of ideas, wishes, orders 


the carriage of persons, transmis- 


sion by 


and intelligence.’ 


South 


change 


that the 
does not 


Thus, it 
Eastern 


would appear 
Underwriters case 
the general construction of the word ‘‘com- 
modity” as set forth in 
the Court. 


between 


the cases cited by 


These cases make a clear dis- 


“commodity” 
“commodity” 


tinction and “com- 


nerce.” The word is recognized 
to refer to tangible 


is recognized as being 


in its general meaning 
articles. “Commerce” 


a much broader term, embracing not only 
the exchange of commodities but also every 


phase of commercial and business activities. 


[The Supreme Court’s general construction 
of the word tangible 
article of commerce would not seem to be in 
conflict with Darr v. Mutual Life Insurance 
Company, cited above. There the 
whether life insurance em- 
ployees came under the Fair Labor Standards 
Act. 


ance 


“commodity” as a 


question 
was company 
This depended upon whether insur 
were 


policies “soods produced for 
within the meaning of the statute. 
It did not involve going beyond the South- 
Eastern Underwriters 


commerce” 
however, since 
the act 
“subjects of commerce of any 
It must be admitted, 

language of the Second 
phasize the value of a life insurance policy 
as a tangible article which from 


case, 


goods” was defined by to include 


character.” 
however, that the 
Circuit does em- 
is distinct 


an intangible right. The court stated: 


“Nevertheless, after three years of premiums 
are paid the policy may be used as security 
for a loan from the company or be sur- 
rendered for its cash value. 
vided insurable interest 
met, the policy may be 
time to third parties. 
true we think it 


is merely 


Moreover, pro- 
requirements are 
assigned at any 
things being 
said that the 
the obligation. 

The broad definition of ‘goods’ con- 
tained in section 3 of the 
Standards Act 


merce of any character’.” 


These 
cannot be 
policy ‘evidence’ of 
Fair Labor 
includes ‘subjects of com 


While, as far as the federal antitrust laws 
are concerned, the meanings of 
and reasonably clearly 
defined and differentiated by the cases cited 
in the South-Eastern Underwriters case, actu- 
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“commodity” 


“commerce” seem 


ally the word “commodity” has two mean 


ings. In its most comprehensive sense it 


includes any convenience, accommodation, 
profit, benefit, advantage, 


modiousness, In 


interest or com 


its usual common accept- 


ance it means any movable or tangible thing 
which is used or produced as 


barter o1 


a subject of 
sale. 

There are decisions adopting both mean 
While it is 


reconcile the 


ings virtually impossible to 


various decisions construing 
the basis of the 


involved, 


the term “commodity” on 


product or service they can be 
and 
which the 
To determine 
the word, courts 
have looke d to the intent and purpose of the 
statute, the other words therein and 


the over-all objective sought to be accom 


reconciled on the basis of the 


purposes of the 


terms 
statute with 
particular case was dealing. 
the statutory meaning of 
used 


plished as indicated by its whole framework 
Before analyzing the Robinson-Patman Act 
on this basis, it is helpful to look at other 


decisions dealing with the word “commodity 


In Massachusetts, where a statute permits 
the taxation of any commodity, it has been 
held that being a tavern 
keeper is a commodity. (Portland Bank 7 
A pthorp, 12 Mass. 252 (1850).) Similarly, the 
privilege of 
intestate 


the priv ilege of 


will o1 
held to be a 
commodity subject to the excise law. (Dana 
v. Dana, 226 Mass. 297, 115 N. E. 418 (1917).) 
However, in deciding these cases the Massa- 


property by 
has 


receiving 


succession been 


chusetts court was construing a tax 
which it held designed and intended 
to reach every conceivable form of property 


statute 
was 


\ Wisconsin court has held that the sup 
plying of telephone service is the supplying 
of a “commodity of commerce.” (McKinley 
Telephone Company v. Cumberland Telephone 
Company, 152 Wis. 359, 140 N. W. 38, 39 


(1913).) Yet an Arkansas court has held 


that an agreement to fix the price of launder 


ing is not an agreement to fix the price of a 
commodity, as this word was used in the 
state antitrust law. (State v. Frank, 114 Ark 
47, 169 S. W. 332 (1914).) Incidentally, the 
rationale of the McKinley Telephone Com 
pany case was rejected by the Third Circuit 
as not applicable to the Robinson-Patman 
Act in Fleetway, Inc. v. Public Service Com 
pany, 72 F. (2d) 761, cert. den., 293 U. S. 625, 
39S. 658. 347, 

In People v. Epstean, 102 Misc. 476, 170 
N. Y. S. 68 (1917), the court held that 
photoengraving was not a commodity. Here 
the court said that the word sometimes did 
have a broader significance but, in ordinary 
acceptance, meant an article that was bought 
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and sold which vuld inch h within 


engraving 

In Binkley v. State, 19 ¢ mining the meaning 
198 Pac. 884 (1921), it was Robinson 
the construction of a penal statute, selling with 
of movie tickets was not the selling of “any cocuinen 


statute 
commodity atute 


In 1943 the Emerg y Court ol Appeals, 


in a case construing the Price Control Act, 


Texas Supreme Court has held that 


insurance was not a commodity within the 


gave the word “commodity” a meaning broad ; 
; ; ; meaning of the state antitrust law. (Oueen 
nough to include anything that had tangible 7 2. ge 
Insurance Company v. Texas, 86 Tex. 250, 24 
: S. W. 397 (1893).) A similar holding was 
papers, even though tney a ag 

ae bl made by the Ohio court in Fos v. Anken 

€ considere? nNtangivies y oy 
14 Ohio N 1 : 37), and 
New l { Da lig Vv Hess, 
ial, December 18, 1941 
, aft’d, 264 App. Div. 715. 
‘Commodity’ he l n t ther hand, in B h] v. Mulville, 


< 


existence, such as securities 


Savings Bank v. Brown, 
(1943).") 


ates 


inter alia, ‘commodities, les, W 70 N 7 (1897), and 
and materials : ? 1 peegle wd of Fire Underwriters, 25 Cal 


extremely broad definition encomp< 7 34. 1 ac. (2d) 7 (1946). 


we believe, all things possessing the attribute hel hat insurance was 11 led ina 


of tangible existence, , all space-displ: prohibiting agreements to regulate 


t 


objects, lich are tl subject be ‘ “any commodity 
transter, sale, ¢ tl ransaction ~ cs ‘ 
10, 1947, the tor vy General 


exch 1 yo : 
ruled that insur was not 


Securities and valuable papers 1 commodity within the 


must be considered commodities within the New York antitrust law 
meaning of the Price Act, as well 


general usage Chey have heretofore been 


as in 
t yu necessary in order for 


: 
: s Section 340 ; » be applicable—that 
so designated by the courts . Generally ; : ; ; 
; insurance be found to be ‘an article, product, 
these articles have a substantial intrinsic ; 
commodity or service nic! 1 manutac- 
1 


value in addition to the valuable intangible 
tured, produced 


, : : transported or sold in this 
interest which they represent. With such ; é 
' state In my opinion neither contractors of 
instruments as bonds payable to bearer, 
‘ msurance no I < ivities involved In} 

of negotiabk paper, 2 


] 


making and 
value may represent total value 


1 have been b 
securities and valuable papers oe 
categories 


an intrinsic value representing ‘ 
difficulties of identification, cost and incon \s mentioned 


~ 


venience of duplication, notary and istry Act was primari 


reg? t 


fees. etc. the Clayton Act 
monopolizati 


It h uld be noted, however, tl it the 
. ‘ . . adval tages 
Price Control Act, unlike the Robinson- 
Patman Act, contained a broad definition of 


Commission 


It Is COmmMLON 


“commodity” and, more important, it af 


: Patman Act was based 
firmatively showed by its terms an intent 3 


only slightly fron | 


to subject to the control of the administrator ; 7 ; es tance 

the United States Wholesale 
sociation in Memphis in May, 
Evans, “A Price Discrimination 


tew 140-143.) 


1 tore “f 
ain store act 


¢ 


all prices not expressly excepted. Inciden 
tally, an express exception was made as to 
insurance which in itself tends to indicate 
hat intangibles were intended to be covered 
if not expressly excluded ca aes 

when first enacted, and it was aimed at the 
The state decisions on the question ol pricing of goods and wares commonly 


whether insurance policies are commodities, at wholesale and sold at retail 


' Act of June 30, 1942, as amended, 50 USCA, 2 Cited favorably in Taub et al. v. Bowles, 
App. 901. Price Administrator, 149 F. (2d) 817 (1945) 
Barnett v. Bowles, Price Administrator, 151 F. 


(2d) 77 (1945) 
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Indeed, the “goods, 
merchandise” simply 
nyms for “commodities.” 


in Section l(a) says: 


act uses wares Ol 


or “goods” as syno- 


Thus, a proviso 


“Nothing herein contained shall 
persons engaged in selling goods, wares, o7 
merchandise 


prevent 


(Italics supplied.) 
A second proviso of l(a) reads: 


“Nothing herein contained shall prevent 
price changes in response to changing 
conditions affecting the market for or market- 
ability of the goods concerned such as : 
imminent deterioration of perishable goods, 
obsolescence of seasonal goods, distress sales 

.” (Italics supplied.) 


Subsection l(c) refers to: 


services in connection with sale or 
purchase of goods, wares, or merchandise, of 
the grade, quantity.” 
(Italics supplied.) 


same quality, and 


Section 3 makes unlawful: 


““ 


a sale of goods of like grade, quality 
and quantity.” (Italics supplied.) 
Of course, there are connections in which 


“goods” or “goods, wares and merchandise 
can properly be given a broad significance, 
but the interchangeable herewith of 
“commodities” in could 
not be applicable in their ordinary meaning 
to i that the 
ordinary, or restrictive, “com- 
modities” 


use 
provisions which 


insurance is strong indication 
meaning of 


was intended. 


All the language used in the act is that 
commonly applied to tangible merchandise 
or products which are the subject of barter 
and distribution—purchase at wholesale and 
Could “due allowance for dif- 
ferences in the cost of manufacture, sale, or 
made with to insur 
Could quantity limits be established 
for insurance upon a finding that “available 
purchasers in greater quantities too 
Could there be “distress sales under 
of would 
much easier to fit a square peg in the pro- 


sale at retail. 


delivery” be respect 


ance? 


are 
few?” 
court process” insurance? It be 
verbial round hole than deal with insurance 
in the terms of Act. 
In its exact particularity it is entirely differ- 
ent language from the broad applicability to 
all commerce indicated by the brief general 
terms of the Sherman Act ™ or the equally 
brief and broad operative provisions of the 
Federal Trade Commission Act.” 


the Robinson-Patman 


Moreover, all the references in the legisla- 
tive history, reports and debates upon the 

3 ‘Every combination . in restraint 
of trade or commerce is hereby declared 
to be illegal.’’ (Italics supplied.) 
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Price Discrimination Act are related solely 
to purchase, sale and distribution of products 
manufactured or processed and 
retail distribu- 
the 
intangibles, 
sold 
store. Thus, 
2287 (Seventy- 


commonly 
sold through 
tion 


wholesale and 
At 


mention 


channels, no point is there 
of of 
, indeed, anything 


chain 


sales 
ot 
countel in a 


slightest 


services ofl! not 
the 
House Committee Report No. 


fourth Congress) explains: 
“Any physical economies that to 


found buying distribution, 
whether by corporate chain, voluntary chain, 


over 


are be 


in mass and 


mail-order house, department store, or by 
the cooperative grouping of producers, whole 
salers, retailers, or distributors—and whether 


those economies are from more orderly 


processes of manufacture, or from the elimina- 
of 
travel 


tion unnecessary salesmen, unnecessary 
unnecessary warehousing, 
other of 


livery, or other such causes—none of them 


expense, 


unnecessary truck or forms de 
are in the remotest degree disturbed by this 
bill. Nor in any infringe the 
seller’s freedom to give a part or all of the 
of the saving to others 
with whom he deals, in 


prices paid to the producer from whom he 


does it way 


benefit so effected 
whether higher 
buys his raw materials, or in higher wages 
to those who labor in production or handling 
of his in to the 
customer, including the ultimate consumer 


goods, or lower prices 


who buys them. 


It is believed to be in the interest 
No 


ot 


of producer, consumer and distributor. 


institution need have fear 


this legislation if it will conduct its business 
honestly and without the use of unfair trade 


business any 


practices, and unjust price discriminations.” 


See, also, the following from the Exten 


sion of Remarks of Representative Patman: 

“There are three types of discounts used 
to 
purchasers in order to afford to those pur 


as subterfuges by manufacturers large 
chasers a reduction in prices as contrasted 
with the price which the small purchaser is 
allowed. Quantity discounts are 
as shown on 
for 


sale, or 


allowed under section 2. 

the bill, but 
cost of manufacture, 
the 
quantities in which 


page 


6 of only differences in 


the 
resulting 


delivery 


from differing methods or 


commodities are 


So 


such 
to such purchasers sold or delivered. 
that a manufacturer who can effect a saving 
in cost of manufacture or effect a saving in 
delivery in different quantities is allowed to 


“4 “Unfair methods of competition in com- 
merce are hereby declared unlawful.”’ 
(Italics supplied.) 
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Legislative history tends to indicate 
that Congress did not have insurance 
or similar intangible obligations in 
mind in passing the Robinson-Patman 
Act, Mr. Glassie points out. 


grant a discount on account of such savings. 
Using, however, the analogy of the Inter- 
state Commerce Commission in fixing rates 
on interstate shipments by railroad, which 
has been followed, the bill provides that 
there shall be a limit beyond which no dis- 
count shall be allowed. 


“ 


, No; it is opposed to price fixing 
Because a manufacturer will be compelled 
to sell to all of his customers at the same 
price under the same conditions does not 
mean that his competitor across the street 
same quality of 
chandise will be compelled to sell to his 
customers at the same price. It will merely 
mean that whatever price the competing 
manufacturer street 
he must treat his own customers fairly and 
sell to them at the same price basis. ng 


manufacturing the mer- 


across the sells for, 


“Question. Is this an anti-chain store 
bill? 
“Answer. It is only anti-chain insofar as 
it may deprive certain large corporate chains 
of certain privileges they are now enjoying 
that they are not entitled to enjoy as a 
matter of right and justice, and which they 
enjoy at the expense of their small competi- 


tors, whether chains or independents. 


“This law will have no effect whatsoever 
on retail distribution. 


affect in 


“Question. Will the bill any 
way retail prices? 
“Answer. No; a manufacturer will be 


compelled to sell all customers the same 
quantity at the same price. The retailer 
who purchases from the manufacturer will 
not be required to maintain a price.” (Congres- 
sional Record, May 21, 1936, Appendix.) 


In fact, the debates, especially the argu- 
ments of proponents of the bill, showed an 


even narrower purpose than that of con- 


% In connection with the legislative intent of 
the Robinson-Patman Act it is pertinent to 
refer to the Shipping Act of 1916 (Act of Sep- 
tember 7, 1916, 46 USCA 815) amended just 
three days before passage of the Robinson- 
Patman Act by an Act of June 19, 1936. This 
makes it unlawful for shippers, granted the 
right to act by conference, to induce under- 


Robinson-Patman Act 


trolling the practice of retail selling of 
physical merchandise. Also, it should be 
noted that in support of the conference 
report which embodied the bill as it was 


actually passed, Representative Patman stated: 


“Mr. Speaker, a million and a half inde- 
pendent retail dealers are interested in this 
bill, including druggists, grocers and others. 

It is not going to hurt any manufac- 
turer or producer.” (80 Congressional Record 
9422.) 


With this contemporaneous legislative his- 
tory, it is pertinent to compare the statement 
of Representative Gwynne made in a debate 
in Congress upon an early draft of the 
McCarran Act: ® 


“The section [of the McCarron 
Act] enumerate two acts. I 
believe section 3 is not necessary in the bill, 
but it was inserted, I suppose, to make it 
clear that the Federal Trade Commission 
\ct should not apply to insurance and that 
the Robinson-Patman Act was passed with 
the intent that it should regulate and con- 
trol the sale of commodities. It was not 
meant to cover insurance any more than it 


third 
goes on to 


was meant to cover the banking business. 
If the Members wish a bill of the character 
of the Robinson-Patman Act to cover in- 
surance, then I submit a special bill should 
be introduced which should cover it more 
equitably and more accurately than the 
Robinson-Patman Act, which was not writ- 
ten with insurance in mind.” (91 Con- 
gressional Record 1090.) 


This legislative history all tends to indi- 
cate that Congress did not have insurance 
or similar intangible obligations in mind 
in passing the Robinson-Patman Act. Our 
inquiry then turns to the cases decided or 
opinions rendered under the Robinson-Pat- 


man Act or the predecessor Section 2 of 
the Clayton Act (which used the same 
language in this connection) from which 


an indication of the meaning of “commodi- 


ties,” as used therein, may be drawn. 


In 1934, the Third Circuit had occasion 
to consider whether discrimination in rates 
of transportation of passengers by bus or 
the sale of tickets therefor could 
a “discrimination in price between different 
as_ prohibited 


involve 
purchasers of commodities” 


writers to give unfavorable marine insurance 
rates to competitors. The legislative history 
would indicate no intent to restrict under- 
writers in fixing rates but only an intent to see 
that carriers who were given a practical mo- 
nopoly should not use it to oppress their com- 
petitors. See H. Rept. 659, 64th Cong., 2d Sess. 
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by Section 2 of the Clayton Act. (leet 
way, Inc. Public Service Company, 72 F. 
(2d) 761, cert. den., 293 U. S. 625.) The 
court held that “commodities,” as there 
used, was confined to merchandise which 
could normally different 
selling, transporting, etc. It 


have a cost of 


stated 


“The learned trial judge construed this 
section to apply to ‘commodities’ and not 
to transportation of passengers by motor 
busses. The section prevents discrimination 
between different 
which are sold for 
within the 


This clearly 


in price purchasers of 


commodities use, con- 
United 


refers to a com 


sumption, or resale 
states, etc. 
modity 


such as merchandise, and has no 


reference to transportation of passengers by 
busses, for discrimination in price between pur 
of dif 
quantity ora 


only due al- 


chasers of commodities on account 
ference in grade, quality, or 
discrimination which makes 
lowance for difference in the cost of selling 
or transportation is not prohibited. It 
would be a strange and strained construc 
tion that would apply this 
transportation of passengers by 


language to 


busse Ss. 


The court McKinley 
Telephone case, cited above, as follows 


distinguished the 


“There the court was dealing under the 
‘the 


article or commodity’, and 


statute with supply or price of any 


, under the stat 
ute, furnishing a telephone service might be 
stretched to mean the supply of a com 
modity, but the language 
Clayton Act 


»f section 2 of the 


( 
forbids such 
the word ‘commodity’ as there 


construction oft 
used.” 


Trade Commission 
ruling that 
tising space in a magazine was not a com 
modity. The following is the whole of this 
ruling found only in the Appendix to the 
August 25, 1937: 


In 1937 the Federal 


itself made an informal adver 


Congressional Record for 


“Section involved: 2(a)—Price discrimi 


nation 


“Commodity: Advertising rates in trade 


journals, 


Publishers charged with 


quoting proportionally higher rates for less 


Facts: were 


than a full page of advertising space than 
for a full page. The act 
discriminations ‘between different purchas- 


condemns price 


The evidence disclosed 
rate 


ers of commodities’. 


no resultant injury by reason of the 


differentials. 
“The file 


advertising 


was closed because the sale of 
space in the circumstances in 
involve the 
‘commodity’ within the meaning of the act.’ 
(81 Congressional Record 2336.) 


this case does not sale of a 


’ 
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\ cursory review of the products in 
cases and complaints 
variety of commodities the 
which the Federal Trade 
scrutinized—hats, 
tubes, 


volved in each of the 
indicates the 
sales of Com- 
mission has gasoline, 
bread, 


thing 


tires, window glass—every- 


from ice cream to sanitary napkins. 
Yet so far there have been no proceedings 
in which the Commission 


Federal ‘Trade 


has claimed Robinson-Patman jurisdiction 
intangibles of any kind or anything 
not in the usual 
retail distribution 


producer 


over 
course of wholesale or 
from manufacturer to 


to ultimate consumer. 


In the Matter of Christmas Club, a corpo- 
ration (FTC Docket No. 3050) the respond 
ent was “engaged in the sale of pass-books, 


account books, advertising literature and 
banks and 
them of 


Savings Ssys- 


other paraphernalia for use by 
conduct by 


other 


trust companies in the 

Clubs and 
“ase arily 1 lved fal 
case primarily involved ftals¢ 


Christmas 
tems.” The 
representations by the respondent as to its 
production of the 
paraphernalia in its 
right to the use of the 
Club,” and the amount of 
money it had spent in advertising and pro 


literature and 
“factories,” its 


b Oks, 
own 
exclusive name 


“Christmas 


moting its “systems” and restrictive agree 
ments forbidding the purchase of “systems” 
from its Sections 16 and 17 
of the findings of fact further stated, how- 
that it furnished 
grade and quality” to banks at different and 
discriminatory 


competitors 


ever, ““systems’ of like 


prices. A consent order to 
inter alia in “unlawfully 
was issued Septem 


cease and desist 
discriminating in price” 
ber 30, 1937. 
contain the 
Federal Trade Commission of “commodi 
ties,” as used in the Robinson-Patman Act, 
readily distinguishable in that the 
sales were primarily sales of tangible printed 
that is, 
literature 


This case, which appears to 


broadest construction by the 


is still 
matter, passbooks, account books, 
“and paraphernalia.” 


The closest decision as to the meaning of 
the word “commodities” in the 
Patman Act would appear to be the recent 
district court in Minne 
Investors Diversified Services 
(1951).) The point at 
issue there was whether a tie-in 
hazard insurance with a mortgage loan 
would violate Section 3 of the Clayton Act 
which, of course, is worded in this respect 
substantially the Section l(a) of 
the Robinson-Patman Act. The district 
court held that the process of making 
mortgage lending funds was not 


Robinson 


decision of the 
sota (U 5. Uv 
102 F. 


Supp. 645 


sale of 


Same as 


loans o1 
the sale of “commodities.” The court’s very 


able opinion differentiated between sales in 
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more restrictive 
concept of sales of commodities. It based 


commerce and the much 
its decision largely on the general pattern 
and wording of the act as a whole. Part of 
the opinion of Judge Nordbye is as follows 


“If Congress had desired synonymy 


between ‘commodities’ and ‘commerce’, it 
Congress has not 
indicated such an intent by its language in 
Section 3 of the Clayton Act. On the con- 
trary, it required that be- 
fore the goods and other 
commodities could be subjected to Section 


3, the seller or 


could have so indicated 


has specifically 
lease or sale of 
lessor must be engaged in 
commerce and that the lease or sale of the 
goods and commodities 
the course of 


made in 
Such a require 


must be 
commerce 
ment would become surplusage if the bare 
terms merchandise ... or 
were intended to be the 
That 
terms and constructions of the 
Act cannot be transplanted auto 


of the Clayton Act 


‘goods, wares, 
other commodities’ 
equivalent of 
the broad 
Sherman 
matically into Section 3 


articles in commerce. 


is evident 


“Although 


tute commerce Ol! 


a loan of money might consti- 
may be an article of 


commerce or may be subject to commerce 
Act in given situations, 
with the 
commodity as 


Act No am 


lo resort to some strained 


under the Sherman 


we are dealing here quest 


whether money is a 


term is used in the 


Clayton 
biguity appears 
interpretation of the lan 


used lacks persuasive support.” 


and unrealistic 
fruage 
It is interesting to 


trust 


Anti 
Judge 


that the 
accepted 


note 


Division apparently 


Nordbye’s view in presenting Times-Picay 
| 


Un we. te th 
involving the 


Company 7 
Supreme Court. In this case¢ 


une Publishing 


sale of advertising 


“unit” or 


newspapet space by 


“forced combination” contracts, 
the division proceeded under the Sherman 
Act and not under the Clayton Act. In 
argument the explained 


that it did so because advertising space was 


oral government 
not a commodity within the meaning of the 
Clayton Act, this position the 
FTC advertising space decision, the Fleet 
way, Ine 


Services 


citing for 


case and the /nvestors Diversified 


case. The Supreme Court’s only 


comment is not illuminating: 


“We express no views on that statutory 


interpretation.” (Footnote 27 of the opinion.) 


\ consideration of the particular terms 
of the Robinson-Patman Act, its 


ology and framework 


phrase 
as a whole, its intent 
as indicated internally and from its legis- 


16 345 U. S. 594, 73 S. Ct. 872 (1953). 


Robinson-Patman Act 


decided under it 
relation to each other and to the 


lative history, the 
all in 


Cases 


decisions and expressions of the Supreme 
Court and other courts on the [ 
the word 


meaning of 
inevitably 
to the conclusion that the underwriting of 
insurance risks does not amount to the sale 
of commodities thereunder and that any dis- 
crimination in premium rate cannot amount 
to a discrimination “in price between differ- 
ent purchasers of commodities.” 


“commodities”—leads 


Violation of Section 1(c) 
of Robinson-Patman Act 


It has been mentioned above that if the 
Robinson-Patman Act were applicable in all 
its provisions to Section l(c) 
unlawful any payment by in- 
companies to 


insurance, 
might make 


surance brokers or 


agents 

l(c) 

any person engaged 
a commission, broker- 
allow- 
with the 
wares and mer- 
chandise” to agen IT 
of the other 


representing the assured Section 


makes it unlawful f 
in commerce to pay 
age or other compensation, or any 
ance or discount, “in connection 
sale or purchase 
representative 
or to any intermediary 
subject to the control of 
transaction other than the 


services rende red. 


acting for and 


party to 
except for 


obscure 
that it 
to prohibit payment by the 
representative or 
whether or not 


The wording of this section is 


but the legislative his 
was 


ry shows 
intended 
seller to any such agent, 
agent, 
rendered 
(See 


intermediary such 


representative or intermediary 
actual services to the seller. House 
Report 2287, March 31, 1936, and the state- 
ment of the managers on the part of the 
House, House 259, June 8, 1936.) 
This construction was also adopted in the 
report of the House Small Business Com- 
mittee in 1951 (House Report 3236, Eighty- 
first Second 37). 
In accordance with this (and 
despite debate by 

the courts have held 
that the act prohibits payment to intermedi- 


Re port 


Congress, Session, page 
background 
contrary assertions in 


Congressman Celler),” 


buyer notwithstanding 
the fact that they may have 


aries acting for the 
rendered valu- 
able services to the seller (We bb-Crawford 
Company v. Federal Trade Commission, 109 
F. (2d) 268 (CCA-5, 1940); Modern Market- 
Federal Trade Commis 
(2d) 970 (CCA-7, 1945); Biddle 
Federal Trade Com- 
(2d) 687 (CA-2, 1948), cert. 
den., 305 U. S. 634; Quality Bakers of 


ing Service, Inc. v 
sion, 149 F 
Purchasing ( 
mission, 96 F 


ompany 7 


Congressional Record, June 15, 1936. 





America v. Federal Trade Commission, 114 


F. (2d) 393 (CCA-1, 1940).) 


If a person receiving a commission is the 
agent or representative of the buyer, it has 
been held that it is immaterial whether the 
fees are retained by such agent or repre- 
sentative or whether they are remitted to 
the buyer. (Fitch v. Kentucky-Tenne. 
Light & Power Company, 136 F. (2d) 12 
(CCA-6, 1943).) In the opinion in this case, 
however, the situation of an intermediary 
was distinguished from the situation of an 
agent or representative. The court stated 
that any payment to an agent or repre- 
sentative of the buyer was a violation but 
that a payment to an intermediary was only 
a violation where the intermediary was act- 
ing for, or under the control of, the buyer 
in accepting the payment. 


In Oliver Brothers, Inc. v. Federal Trade 
Commission, 102 F. (2d) 763 (CCA-4, 1939), 
the court that under the 
it was permissible for a broker to render 
services to both buyer and seller and to 
from both for the 
However, this seems ex- 
tremely doubtful and has not been followed 
in other cases. Thus, in The Great Atlantic 
and Pacific Tea Company v. Federal Trade 
Commission, 106 F. (2d) 667 (CCA-3, 1939), 
cert. den., 308 U. S. 625, the court said: 


“The ‘except tor 
dered’ is employed by Congress to indicate 
that if there be compensation to an agent 
it must be for bona fide brokerage, viz., for 
actual services rendered to his principal by 
the agent. The agen‘ cannot two 
masters, simultaneously rendering services 
in an length transaction to both. 
While the phrase, ‘for services rendered’, 
does not prohibit payment by the seller to 
his broker for bona fide brokerage services, 
it requires that such service be rendered 
by the broker to the person who has en- 
gaged him. In short, a buying and selling 
service cannot be combined in one person.” 


assumed section 


compensation 
services rendered. 


receive 


phrase services ren- 


serve 


arm’s 


See, also, Quality Bakers of America v 
Federal Trade Commision, cited above. 

It has been established that discrimi- 
nation in price is not a necessary part of 
l(c), and that it 
states a violation independently and with- 
out reference to the test in subsection 1(a). 
See Fitch v. Kentucky-Tennessee Light & 
Power Company, cited where the 
court stated “while various sections of the 


a violation of subsection 


above, 


% To the extent that this case can be relied 
upon for this point, many payments to brokers 
and freight forwarders would be excluded. 
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statute are concerned with price discrimi- 
nation, we do not agree with the claim 
that the provisions of the act are limited 
thereto.” 

For the same reasons it has been estab 
lished also that the effect on competition 
which must exist to complete a violation 
under Section 1(a) has no relation to Sec- 
tion l(c). (Biddle Purchasing Company v 
Federal Trade Commission, cited above; 
Oliver Brothers, Inc. v. Federal Trade Com- 
mission, cited above; Great Atlantic & Pacific 
Tea Company v. Federal Trade Commission, 
cited above; Southgate Brokerage Company, 
Inc. v. Federal Trade Commission, 150 F. (2d) 
607 (CCA-4, 1945), cert. den., 1945.) 

The sufficient to indicate the 
potential impact on the insurance industry 
if Section 1(c) were applicable to insur- 
However, it does not appear neces- 
sary to unduly extend discussion of the 
section submitted that insur- 
ance is not “goods, wares or merchandise” 
within the meaning of Section 1(c) for the 
that insurance 
Section l(a). 
“goods, wares 
l(c) supports 

word 


above is 


ance, 


because it is 


reasons it is believed 


“commodities” 


same 
is not under 
Indeed, the use of the words 
and merchandise” in Section 
a limited 
modities” in 


construction of the “com- 
Section l(a). 

This leads us to the question of whether 
it was intended by some that the McCarran 
Act make the Robinson-Patman Act appli 
cable to insurance even though it was not 
theretofore applicable. 


Effect of McCarran Act 
upon Robinson-Patman Act 


It has mentioned that the 
special committee on legislation, in “The 
Effect upon Insurance Business of the 
Clayton, Robinson-Patman and FTC Acts,” 
concluded that the McCarran Act made the 
Robinson-Patman Act applicable to insur- 
ance. The Federal Trade Commission’s 
“Summary Survey of State Insurance and 
Other Laws the Application of Which May 
Affect the Application of the FTC Act,” 
dated April 28, 1950, also suggests (on 
page 9) that the McCarran Act (so-called 
Public Law 15) may have made the Robin- 
son-Patman Act applicable to insurance to 
the extent that such business is not regu- 
lated by state law. 

This 


two 


been above 


advanced on 
Section 3(a) 


suggestion has been 
First, that 


bases. since 
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of the McCarran Act provides that until 
June 30, 1948, the Sherman Act as amended, 
the Clayton Act as amended, the Federal 
rade Commission Act as amended and 
the Robinson-Patman Act shall not apply 
to the insurance, this makes 
the Robinson-Patman Act apply to insur- 
ance after June 30, 1948, by inference or 
implication. Thus, the committee 
on legislation stated in its memorandum: 


business of 


special 


“This language implies that after January 
1, 1948 [date changed by amendment] the 
Robinson-Patman Act will apply to the 
insurance to the extent that 
failed to limit 


business of 
sections of the Act 
such application.” 


other 


Second, it has been suggested that Sec- 
tion 2(b) of the McCarran Act, affirma- 
providing that after June 30, 1948, 
the Sherman Act as amended, the Clayton 
Act as and the Federal Trade 
Commission Act as amended shall be appli 
cable to the 
extent that regulated 
by State law,” Section 1” of the 
Robinson-Patman Act, which is an amend- 
ment to Section 2 of the Clayton Act, appli- 
cable to insurance. 


tively 
amended 


insurance business “to the 
business is not 


makes 


such 


If it had not been advanced by industry 
spokesmen, the suggestion that Section 3(a) 
accomplished this result by negative infer- 
ence would hardly appear worth argument 
The Section 3(a) may be an 
indication that Congress thought the Robinson- 
Patman Act might be otherwise applicable 
to insurance, but it certainly does not ex- 
that it should 
become applicable. This is particularly true 
in view of the fact that the three other acts 
which a moratorium 
until June 30, 1948, by 
specifically included in the affirmative pro- 
vision of Section 2(b), making them appli- 


existence of 


press an intention thereby 


as to granted 


was 
Section 3(a), were 


cable to insurance after that date. 


In this connection it should be borne in 
mind that the committee reports on the 
McCarran Act only the 
report 


(except 
which did not 


meager 
conterence discuss 
this subject) and all except the last two 
days of the debate in the Senate (February 
26-27, 1945) were concerned with bills which 
had a section exempting the insurance busi- 
both the Robinson-Patman Act 
and the Federal Trade Commission Act 
without time limit. Thus, the bill (S. 340) 
as it originally passed in both Houses had 
a Section 3 providing: 


from 


ness 


1% Of course, Section 3 of the Robinson-Pat- 
man Act is not an amendment to the Clayton 
Act and would not be covered by this theory. 


Robinson-Patman Act 


” nothing contained in Act of 
June 19, 1936, known as the Robinson- 
Patman Anti-Discrimination Act, shall apply 
to the business of insurance ” 


On the other hand, Section 4(a) of that 
same bill exempted the insurance business 
from the Clayton Act as only 
until January 1, 1948: 


sé 


amended 


1948, the Act of 
amended, known as 


until January 1, 
October 15, 


1914, as 
the Clayton 
business 


Act, shall not apply to such 


There was no discussion whatever in the 
debate or report as to why the McCarran 
Act was amended in this respect in confer- 
ence, except that in the House debate, be- 
fore original bill, several 
speakers objected to the exemption of the 
Federal Act unlimited 
in time. Representative Kefauver, an op- 
ponent of the bill, suggested that further 
study should be made before passage of the 
bill with the above-quoted Section 3 until 
“we would have an opportunity to get into 
the situation more fully to determine just 
what final should be taken.” (91 
Congressional Record 1092.) 


The limited moratorium with respect to 
all four acts, specifically including the Rob- 
inson-Patman Act thereafter substituted in 
conference, was obviously intended only to 
give Congress an opportunity “to give the 
matter fuller consideration,” and certainly 
not to affirmatively make these acts appli- 
cable thereafter except, of course, to the 
extent expressly provided in Section 2(b). 
It should further be noted that the original 
Section 3 of the bill, completely exempting 
the Robinson-Patman Act, was not put in 


passage of the 


Trade Commission 


courses 


because of any conviction that otherwise it 
would be applicable, but only in an excess 
of caution. Thus, Representative Gwynne 
stated in the House debate with respect to 
this section: 


make it 
clear that the Robinson-Patman Act 
was passed with the intent that it should 
regulate and control the sale of commodities. It 
was not meant to cover insurance any more 
than it was meant to cover the banking busi- 
Record 1090.) 


Moreover, the general legislative back- 
ground of the McCarran Act must be con- 
Without specific references to the 
and the 
abundantly clear that the 


‘It was inserted, I suppose, to 


ness.” (91 Congressional 


sidered. 
reports, it is 
intent of 


debate committee 
basic 





Congress in enacting this statute was not 
to regulate insurance but to moderate what 
Congress felt was, or might be, the results 
flowing from the decision of the Supreme 
Court in the South-Eastern Underwriters case. 


The effect of Section 2(b) itself, provid- 
ing that the Clayton Act as amended shall 
be applicable to the 
presents a more interesting question in re- 
spect of that part of the Robinson-Patman 
Act which is an amendment to the Clayton 
Act. The special committee on legislation 
concluded on page 29 of its memorandum: 


insurance business, 


“Nowhere in this section is there specific 
to the Act. 
However, the proviso specifically refers to 
the Act amended’, It 
seems perfectly clear therefore that section 
1 of the Robinson-Patman Act, which amends 
section 2 of the Clayton Act 
cluded within the specific language of the 
proviso Accordingly, after January 1, 
1948, Section 1 of the Robinson-Patman Act 
will apply to the business of insurance = 


Messrs. 
article “Insurance and 
Act,” referred to above, 


reference Robinson-Patman 


‘ 
as 


Clayton 


in- 


1s 


On the other hand, Stone and 
Campbell, in their 
the Robinson-Patman 
that if are not 

of the 


subsequent 


state insurance policies 
“commodities” within the 
Robinson-Patman Act, 

legislation, in declaring that after a partic 
ular date the Robinson-Patman Act should 
apply to would be ineffective 
“irrespective of Congressional intent in the 
enactment of Public 15 if in 
and policies cannot be 
commodities, Section 1 of the 


Robinson-Patman Act cannot apply to them.” 


meaning 
then 


insurance, 


Law 
surance insurance 


considered 


If the McCarran Act had expressly pro 
Section 2(b) that after June 30, 
word “commodities” in the Robin- 
Act should be to 
insurance, the result have 
been manifest. Congress merely provided, 
however, that after June 30, 1948, the Clay- 
Act, as amended, should be applicable 
to the business of insurance. ‘This is quite 
different from the that 
commodities should be taken to include in 
quite different from 
that the 
thereafter, should 


vided in 
1948, the 
son-Patman 
include 


considered 
would 


ton 


specific provision 
surance and, indeed, is 
Robinson- 
be appli 


prov isi yn 
Act, 


insurance. 


a specific 
Patman 


cable to 


The complete difference arises from the 
fact that the Clayton Act contains general 
provisions relating to “any person engaged 
in commerce” (Section 3) and to all corpo- 


2” They also concluded, however, 
ance was probably a commodity 


that insur- 
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rations “engaged in commerce” (Section 7) 
as well as Section 2 thereof relating only to 
the sale of “commodities” and other sections 
(such as Sections 8 and 10) relating only 
to specific businesses or transactions. A 
general that the Clayton Act 
should be applicable to insurance would no 
make Section 2 thereof (relating to 
commodities) applicable to insurance than 
it would make Section 10 thereof (which 
specifically relates only to common carriers) 
applicable. Indeed, it would seem that an 
affirmative intent so to extend the existing 
law would, of necessity, be far more explicit. 


provision 


more 


In this connection, it is important that 
the provision of Section 2(b) under discus- 
sion is a proviso only designed to limit the 
preceding part of Section 2(b) that: 


“No act of Congress shall be construed 
to invalidate, impair, or supersede any law 
enacted any State for the purpose 
regulating the business of insurance 


of 


” 


by 


That is, Section 2(b) was intended to pre- 
the absence of 
regulations after June 30, 1948, not 
change the federal law in existence at 
time of the enactment of the McCarran 


State 
to 
the 

Act 


serve existing law in 


Obviously, it was necessary to make pro 

McCarran Act with regard to 
Act in view of the South-Eastern 
that the insuranc« 
The applicability 
of several provisions of the Clayton Act is 
dependent upon whether a person or corpo 


vision in the 
the Clayton 
Underwriters decision 


business was commerce. 


ration is engaged in “commerce.” It seems 
farfetched, however, to assume that this 
provision intended to have any effect 
upon specific provisions of the Clayton Act 
which have entirely different tests of appli 
cability or which refer to specific businesses 
which, by no stretch of the 
could include insurance. If 
of the McCarran Act made the Robinson 
Patman Act applicable to it 
equally made the provisions of the Clayton 
Act specifically relating to common carriers, 
and specifically relating to banks, 
applicable to insurance. Such a contention 
refutes itself. 

The 


McCarran 


Was 


imagination, 
Section 2(b) 


insurance, 


those 


that Section 2(b) of the 
had no effect whatever on 
“commodities” under the Rob 
inson-Patman Act is materially strengthened 
by the legislative history showing that Con- 
gress, not only in formulating the precise 
words of the McCarran Act but also in all 
debates and the McCarran Act 


conclusion 
Act 


the meaning of 


reports on 
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earlier drafts of the act, clearly 
the Clayton Act as 
(see Section 2(b)) 
Act on the other 


(Section 3(a)), and treated them as separate 


and in all 
distinguished between 


amended on one hand 


and the Robinson-Patman 


and distinct. 


An examination of the bill (S. 340) in 
the form in which it first passed both the 
House and Senate is instructive in this 
regard. The bill, passed by the Senate on 
January 25, 1945 (91 
488), provided, without any time limitation 
that the Robinson-Patman Act 
should not apply to insurance: 


Congressional Record 


there« rf, 


Nothing contained in the act of 
September 26, 1914, known as the Federal 


“Sec. 3 


Trade Commission Act, as amended, or the 
act of June 19, as the Robin- 
Anti-Discrimination Act, shall 
apply to the business of insurance or to acts 
in the conduct of that business. 


Y et, 2(b) 
the Clayton Act as 


1936, known 
son-Patman 


Section thereof provided that 
amended should apply 


(after the moratorium): 


“(b) No act of Congress, except the act 
of July 2, 1890, as amended, known as the 
Sherman Act, and/or the act of October 15, 
1914, as amended, as the Clayton 
Act, shall be construed to invalidate, impair, 
enacted by any State 


of regulating the business 


known 


or supersede any law 
for the purpose 
of insurance, or which imposes a fee or tax 
upon such business, unless such act specifi- 


cally sO provy ides - 


f(a) a moratorium 
from the operation of the 


In Section 
was provided 
Act as amended 


June 1, 1947, the act of July 2, 
amended, known as the Sherman 
shall not apply and until 
1948, the act of October 15, 1914, 
as amended shall not apply to such business 


two-year 


Clay ton 


“Until 
1890 as 
Act, 


January 1, 


) 


same bill different and incon 
provisions were made for the Clay 


Thus, in the 
sistent 
ton Act (as amended) on the one hand and 
other. 

4(a) 


which it 


the Robinson-Patman Act on the 
Substantially 


were in the bill in 


identical Sections 3 and 
the form in 
first passed the House on February 14, 1954 


(91 Congressional Record 1085, 1093.) 


Che committee reports, including the con- 
report, refer to the two 
(See Senate 


House Report 143, Conference Report 213, 


ference acts as 


separate entities Report 20, 


Seventy-ninth Congress.) Moreover, in the 
debate the 


referred to and considered as entirely sepa 


Robinson-Patman Act was always 


Robinson-Patman Act 


rate and distinct from the Clayton Act as 


amended. See, for example, the above state- 
ment of Representative Kefauver and com- 
statement of Mr 


pare the Gwynne in the 


debate: 


“The third 
two acts. I believe section 3 is not neces- 
sary in the bill, but it was inserted, I sup- 
pose, to make it clear that the Federal Trade 
Act should not apply to insur- 
that the Robinson-Patman Act 
was passed with the that it should 
commodi- 


section goes on to enumerate 


Commission 
ance and 
intent 
regulate and control the 
ties. It 
any more 


sale of 
was not 
than it meant to cover the 
banking business. If the wish a 
bill of the character of the Robinson-Patman 
Act to insurance, then I submit a 
special bill should be introduced which should 


meant to cover insurance 
was 
members 


cover 


cover it more equitably and more accurately 


> 


than the Robinson-Patman Act, which was 


not written with insurance in mind. 


that 
a moratorium as 
far as the application of the Sherman and 
Clayton Acts are Part of the 
Sherman Act is in effect right now; 


“The important part of the bill is 
section which provides for 


concerned 
in fact, 
with boy cotts, coer- 

The rest of the 
Clayton Act will not 
1948.” (91 


that part having to do 
cion, and intimidation 
Sherman Act and the 1 
until January 1, 
Congressional Record 1090.) 
This 
treat the Robinson-Patman Act as separate 
Act as 
Indeed, it goes further, indi- 


take effect 


statement indicates an intention to 


and distinct from the “Clayton 


amended.” 
that given 


Act, 


cating despite the moratorium 


with respect to the Robinson-Patman 


Congress did not believe it 


vould be appli- 


th 


cable because the language ereof is re 


stricted to commodities Chis shows the 
reason for the inclusion of the Clayton Act 
but not the Sec- 
tion 2(b) 


into the 


Robinson-Patman Act in 
This distinction, of course, 


McCarran Act 


Was 


. - "1 . ] 
carried as enacted. 


Certainly Congress affirmatively intended 
(and provided) that the parts of the Clayton 
Act dealing with 


after the 


“commerce” should apply 
However, this has 
Clayton Act 
not dealing with commerce but dealing with 
} 


moratorium 


no relation to the parts of the 


specific restricted problems otherwise not 


Che following illu- 
Senator 


applicable to insurance. 


minating statement made by 
Ferguson in the debate 
bill, which became the 


McCarran Act: 


Was 
on the conference 


final form of the 


is not the same as 


When one 
99 


“The sale of insurance 


the sale of an article in a store 





buys an article in a store, he brings it home 
with him. In the case of insurance, he buys 
a promise to pay upon the happening of 
a certain event ” (91 Congressional 
Record 1481.) 


Effect of State Laws 
upon Robinson-Patman Act 


We have seen (1) that the McCarran Act 
could hardly have had the effect of making 
the Robinson-Patman Act applicable to in- 
surance if it were not applicable to insur- 
ance before passage of the McCarran Act 
and (2) that it appears not to have been 
so applicable before the passage of the 
McCarran Act. If these 
not correct, it would be necessary to con- 
sider also whether state laws passed pur- 
suant to the McCarran Act would immunize 
insurance from the effect of the Robinson- 
Patman Act. 


conclusions are 


It is submitted that these state laws are 
not an important consideration. As men- 
tioned above, most types of insurance are 
written under methods by which the pre- 
mium rates of each company are the same 
to all insureds within the same risk classi- 
fication (under state laws which regulate the 
rates to the extent at least of providing that 
they shall not be excessive or discrimina- 
tory). With respect to these types of 
insurance, Section l(a), relating to price dis- 
crimination, is of no particular importance 
because there would be no discrimination in 
fact. Some forms of such as 
ocean marine insurance, are written on an 
individually negotiated basis. Without an- 
alyzing all the state laws relating to the 
fixing of insurance premiums, it is a fair 
generalization to say that state laws do not 
purport to regulate to any extent the fixing 
of premiums for ocean marine insurance. 
Indeed, the rating statutes of each 
make an express exception with respect to 
ocean marine insurance, except the statutes 
of Montana which are probably inapplicable 
to ocean marine insurance by common law 
construction. Moreover, with respect to 
such problems as graded fire rates approved 
under state law, if the Robinson-Patman 
Act were applicable we would have a prob- 
lem as to whether the McCarran Act 
allows state regulation to permit, as distinct 
from forbid, discrimination. 


insurance, 


state 


It is true that the majority of the states 
also have fair trade acts similar to the Fed- 
eral Trade Act. A number 
have regulatory provisions similar to the 
Clayton Act dealing with interlocking direc- 
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Commission 


torates, etc. Most of these do not expressly 
exclude ocean marine insurance, but neither 
do they have any relation to price discrimi- 
nation or payment of brokers’ commissions 
as covered by Sections l(a) and 1(c) of the 
Robinson-Patman Act. 


With respect to Section 1(c) and its im- 
pact on the industry practices regarding 
commissions to agents or intermediaries, 
there are a few state statutes, passed pur- 
suant to the McCarran Act with an obvious 
intention of “regulating” brokers’ and agents’ 
commissions in such a manner as to oust 
federal jurisdiction. Thus, the American 
Bar Association’s Section on Insurance 
Law, in its pamphlet /nsurance as Inter- 
state Commerce—The Third Year, stated 
that the All-Industry Committee “recom- 
mended that each state consider as part of 
its legislative program statutory language 
to permit specifically the payment of com- 
mission to brokers.” In its pamphlet /n- 
surance as Interstate Commerce—The Fourth 
Year, it referred to the fact that some states 
had enacted “statutory language to make 
certain that the payment of commissions 
to brokers was permitted . . . to meet 
any possible application to insurance of the 
Robinson-Patman Act ” It noted 
the insurance codes of such states as Massa- 
chusetts, New Hampshire and Pennsylvania 
which include a provision substantially as 
follows: 


“Nothing in this chapter shall abridge or 
restrict freedom of contract between in- 
surers and agents or brokers with respect 
to commissions, or between insurers and their 
employees with respect to compensation.” 


Without going into the question of whether 
such provisions would be regulation of a 
type which could oust the jurisdiction of 
Sec 
tion l(c) of the Robinson-Patman Act, it 
is pertinent to point out that this provision 
is not found in the All-Industry-NAIC 
bills or in the : 


the Federal Trade Commission under 


laws of 
the majority of the states. Thus, state régu- 
latory statutes enacted pursuant to the Mc 
Carran Act would effect on the 
problem over the nation as a whole. 


standard insurance 


have no 


Again, however, we suggest that neither 
Section l(a) nor l(c) of the Robinson- 
Patman Act is applicable at all to the under- 
writing of insurance risks or the commissions 
payable with respect to such underwriting. 
Accordingly, the subsidiary question of 
regulatory state law and its effect is of little 
importance in relation to Robinson-Patman 


problems. [The End] 
IL J— February, 1957 
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ibe PARADOX that has always plagued 
the theorist practioner in the 
contract in 
variance in the 


and the 
consideration of the 
the conflict of 
result which the use of the same 


insurance 
laws is the 
“contacts” 
may produce Che explanation is simple: 
Insurance law is still state law.’ Companies, 
incorporated as they may be in small states 
such as Connecticut and Delaware, carry on 
with hundreds of thousands of 


other 


business 


customers whose residences are in 


states. Nine out of ten ordinary insurance 
transactions contain, by virtue of this inci- 
dental element sufficient to 
bring questions into play. 
W hen therefore, the 


same concept may meet with many different 


fact, a foreign 


choice of-law 
controversies arise, 
interpretations, depending on the jurisdic- 
tion whose law is held to govern 


\n illustration: One of the most generally 


accepted rules seems to be that, absent a 


1 The upshot of the decision in U. 8S. v. South- 
Eastern Underwriters Association, 5 Fire and 
Casualty Cases 194, 322 U. S. 533 (1944), if read 
together with the McCarran-Ferguson Insurance 
Regulation Act, 59 Stat. 33 (1945), 15 USC, 
Sec. 1011 (1952), is the declaration of the fed- 
eral government that it is for the states to 
regulate the business of insurance (as they 
have done before) unhampered by federal legis- 
lation relating to interstate commerce, Cf. Pru- 
dential Insurance Company v. Benjamin, 328 
U. S. 408 (1946): Robertson v. California, 328 
U. S. 440 (1946). What the South-Eastern Un- 
derwriters decision achieved was the subjection 
of interstate insurance transactions to the fed- 
eral antitrust legislation; and the above act of 
1945 created an option for the states, by assum- 
ing the corresponding responsibility through 
legislation of their own, to avert this subjection 


Conflict Avoidance 


statutory rule to the contrary, a contract 
of insurance is with 
matters of its execution, essential validity, 
construction and 


place where it was made *—the place where 


governed respect to 


effect by the law of the 


the last event necessary to form a binding 
agreement occurred.’ The determination of 
what constitutes this event, however, varies 
jurisdictions and this 
Fidelity Mutual Life Asso- 
is sufficiently exemplary. 


among the several 
entails conflicts. 


Harris * 


There the life insurance policy, which had 


cution Vv 


been issued at the main office of the insurer 
in Pennsylvania, was delivered to the appli- 
It contained the usual clause: 
shall not be 


cant in Texas. 
“The policy binding until de- 
during the lifetime and good health 


of the applicant and until the first payment 


livery 


due hereon has been made.” Relying on this 
clause, on a false statement in the applica- 
tion and on the fact that under Texas law 
regarded as a 
forfeiture, 


such misstatement may be 


breach of warranty effecting a 
the insurer brought suit to cancel the policy. 
The 
held that such clause did not suspend until 
delivery the operative effect of the contract 


Supreme Court of Texas, however, 


where the premium had already been paid 
and where the applicant, at the date of the 
issuance of the policy, was in good health. 
Accordingly, the contract was held to have 
not been made in Texas but in Pennsylvania, 


of their insurance companies to the federal 
antitrust laws 

* See, for example 
pedia of Insurance Law (1931), Vol. 1, 


Couch, Cyclo- 
Sec. 194, 
p. 430; John A. Appleman, Insurance Law and 
Practice (1943), Sec. 7079: McHaney, “ ‘Binding 
Receipts’ and Conflict of Laws,’’ 1947 Insurance 
Law Journal 206, 207 

>For example, Ruhlin v. New York Life In- 
surance Company, 106 F. (2d) 921 (CCA-3, 1939) 
See, also, Restatement, Conflict of Laws, Sec 
311, comment d (1935). For skepticism about 
the worth of such concepts, see the thorough 
discussion in Charles W. Carnahan, Conflict of 
Laws and Life Insurance Contracts (1942), p. 26. 
For the logical-legal objections to this whole 
concept, see Walter W. Cook, The Logical and 
Legal Bases of the Conflict of Laws (1942), 
p. 363 and following 

‘94 Tex. 25, 26, 57S. W 


George J 


635, 636 (1900). 
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the law of which viewed the critical state- 


ments of the applicant 
and required more to effect a 
cancellation—namely, a showing of the ma- 


only as misrepre- 


sentations 


teriality of the misstatement with respect to 
the risk. 

Clearly, then, the outcome of this litiga- 
tion depended not on the 
between two competing concepts or sets of 


court’s choice 
the adverse 
been 
the case had one party referred to the place 
of contracting and the other to that of 
performance—since the court and the par- 


connecting factors asserted by 


parties—as, for instance, might have 


ties all seem to have been in agreement that 
the law of 
erned. 


the place of “contracting gov- 
There was a question only as to 
the meaning of this term, this 
resolved by the court’s choice of law. 


and was 


Even had the court defined the place of 
making the contract by reference to the 
place of delivery ; 
—and, in 
policy has frequently been so construed “— 
a further conflict might still 
for “the place of delivery varies 


of the insurance policy 


fact, “delivery” of the insurance 


have arisen 
with the 


method of delivery.”* There is some au- 
thority is by mail, the 
process of contracting is completed at the 
moment that a sur- 
render to the applicant is no longer essen- 
tial to effectuate the 


other authority that the delivery is only com- 


that where delivery 


of mailing so manual 


contract.” There is 
pleted at the time when and at the place 
where the 
Should the 


law of the 


applicant receives the 


rationale prevail, the 


which the 


former 


state in insurer has 
its principal place of business demands con- 
trol; should the latter, the law of the place 
where the applicant has his residence. 
Such diametrically opposed consequences 
may be drawn from similar choices between 


>See, for example, Ruhlin v. New York Life 


Insurance Company, cited at footnote 3; Wilson 
v. Business Men’s Assurance Company of Amer- 
ica, 181 F. (2d) 88 (CA-9, 1950). We may dis- 
regard for the moment terms expressly fixing 
the coming-into-effect of the transaction with 
reference to another fact, such as payment of 
the first premium during the plaintiff's good 
health. See, for example, Northwestern Mutual 
Life Insurance Company v. McCue, 223 U. S. 
234 (1912) (place of payment held connecting 
factor); Hquitable Life Assurance Society v. 
Clements, 140 U. S. 226 (1891) (same) Delivery 
of the policy to the applicant would, of course, 
be irrelevant where the fact recognized as con- 
cluding the contract had not yet occurred. 
Potts v. Metropolitan Life Insurance Company, 
133 Pa. Super. 392, 2 Atl. (2d) 870 (1938). 

® See Carnahan, ‘‘The Conflict of Laws in Re- 
lation to Insurance Contracts,’’ Report of Pro- 
ceedings of the American Bar Association Sec- 
tion on Insurance Law (1937), pp 58, 60 
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policy.” 


meanings of other terms. For example, in 


the case of binder receipts, offering—against 
payment of the first premium- 

prior to the 
contract, the 


as to the 


provisional 
coverage execution of the 


definite question often arises 


date at which such has 
attained. Is it the date of the appli 
cation or that of approval at the home office 


of the insurer? 


coverage 


been 


The application frequently 
which that “from 
the date of this receipt the insurance shall 


contains a clause states 
be in force if the application is approved 
by the home office of the company, 
and the money for which the receipt is 
given is sufficient to pay in full the first 
year’s premium.” The courts in Pennsyl- 
vania, Ohio have construed 
this clause in a manner similar to the Texas 
court in the Harris case, 
approval as being merely a 
condition for 


Indiana and 
regarding the 

retroactively 
operating coverage, which 
commences at the time of the application, 
the place this reason, deter- 
The courts in all 
taken the 


whereof, for 
mines the applicable law. 
other however, have 


states, op- 


posite view, regarding the act, place and 
time of the approval as the determinant 
for the inception of the 


appreciate the significance 


coverage.” ‘J O 
of this difference 
in the construction of the same clause, 
need only conjure up a 
event 
the incident 


one 
case in which the 
hre, 
liability and so on, 
occurred between the two decisive dates. 


against, such as death, 


involving 


insured 


No doubt, these conflicting results reflect 
the rift between the interests involved and 
their differing views on public policy. On 
the one hand it may be urged (1) that 
uniformity of rules is essential for certain 
types of that 
benefit 


insurance business, such as 


conducted by nation-wide fraternal 


associations; (2) that it greatly facilities the 
calculation of and (3) that 


risks; diversi- 


7 Edwards v. Commonwealth Mutual Fire In- 
surance Company of Pennsylvania, 197 F. (2d) 
62, 64 (note 1) (CA-3, 1952) 

8’ Restatement, Conflict of 
(1934). 


®* For example, 


Laws, Sec. 317 
Mutual Life Insurance Com- 
pany of New York v, Johnson, 293 U. S. 335 
(1934); Faron v. Penn Mutual Life Insurance 
Company, 176 F. (2d) 290 (CA-3, 1949); United 
States Mortgage & Trust Company v. Ruggles, 
258 N. Y. 32, 179 N. E. 250 (1932). 

” For example, Fields v. Equitable Life As- 
surance Society, 118 S. W. (2d) 521 (Ct. App., 
Kansas City, Mo., 1938). See, also, McHaney, 
work cited at footnote 2, at p. 206; Pierson, 
‘The Conflict Problems in Relation to Insur- 
ance Company Management,’’ Report of Pro- 
ceedings of the American Bar Association Sec- 
tion on Insurance Law (1937), pp. 80, 82; Carna- 
han, work cited at footnote 3, at p. 27. 
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fication of rules increases costs both to the 


insurers and, .particularly because of the 
prevailing mutual type of insurance, to the 
insured public.“ On the other hand it may 
be pointed out that 


only 


a claimant may prevail 
under a law other than that of the 
domicile and that the applica 


} 
sucn 


insurer’s 


bility of other law; because of the 


elasticity of such “contact” concepts as 
“implied 
with 
Where, therefore, as is often the 
forum coincides with the 
the courts have frequently applied 
the lex fort, particularly where it favors the 
insured,” although the 
The 


sorted to its own law in the 


and 
established 


“performance” 
intention, can be 


“making,” ™ 
equal 
facility.’ 
case, the insured’s 
domicile, 
contrary is now and 


then observed.” forum has also re 
absence of any 
state which, in 


assertion of the law of the 


view of the forum, controls." 


It may be helpful at this point to remem 
ber, however, that the foregoing discussion 
presupposes the absence of statutory provi 


sions as to matters of choice of law. 


Harmonious criteria for the determina 


applicable to the 
to be 


1 


of attainment through the use of 


tion of the law matter 


at issue are, thus, seen unsusceptible 


uniform 


conceptualistic theories Substantial uni 


lerated nation can 


formity within a contfed 


where the com 


single 


rather be achieved only 


munity is subject to a system of 


private law or where the various member 


states, by compact or by the adoption of 


definite criteria for the ascertainment ot 


the law governing the particular insurance 


transaction, hi unitary rules 


1See Pierson, work cited at footnote 10, at 
p. 84 

12 See Carnahan, work cited at footnote 6, at 
p. 61 

See, for example 
Vutual Life Insurance 
144 Atl. (2d) 372 (1945) 

™ For example, New York 
Company v. Orlopp, 25 Tex. Civ 
S. W. 336 (1901) 

For example, Griffith v. New York Life In- 
surance Company, 101 Cal. 627, 36 Pac. 113 
(1894): Fields v. Equitable Life Assurance So 
ciety, cited at footnote 10. However, see Mutual 
Life Insurance Company of New York v 
179 U. S. 262 (1900) (forum (Montana) had 
given New York law favorable to Montana 
insured and beneficiary preference over lez 
fort but Supreme Court reversed) 


Vercier v. John Hancock 
Company, 141 Me. 374 


Life Insurance 
App. 284, 61 


Cohen, 


1% For example, Prudential Insurance Company 
of America v. Ruby, 219 Ark. 729, 244 S. W 
(2d) 491 (1951) 

1 Kryger v. Wilson, 242 U. S. 171, 176 (1916) 

18 Magnolia Petroleum Company v 

S. 430, 436-437 (1943) 

1? Preliminary Draft No. 1 
Report of the Committee on 


Hunt, 320 


Appendix B to the 
Qualification and 


Conflict Avoidance 


Concerning the former, it suffices to refer 
to the principles of our constitutional sys- 
tem. even the determina- 
tion of the law to be applied by a ocurt is 


one controlled by the 


( renerally , not 


Constitution, for the 


“doctrines of the conflict of laws 


being purely a question of local common 
maw. . «fare, S with which 
[the United States Supreme Court] is not 


concerned.” ' 


matter 
This philosophy also mani- 
fests itself in cases of conflict between the 
legislative policies of 
“the full faith and 
ordinarily require 

tute for its own law 
another 


since 
clause does not 

[a state] to substi- 
the conflicting law of 


sister states, 


( redit 


1 


state, even though that law is of 


controlling force in the courts of that state 


9718 


with respect to the same persons and events. 


latter, efforts to recon- 
various judicial approaches to the 
] 
i 


Adverting to the 
cile the 
determination of the 
their effect upon the Insurance 
Law of the American Bar Association. 
Each of the section’s two consecutive meet- 
first in 1938” and 
the second in San 1939,” was 
with a draft solution. The sec- 
which 


applicable law had 


Section of 


ings, the Cleveland in 
Francisco in 
presented 
ond draft, more exactly 
than its predecessor criteria for the alloca- 


developed 


control to the concerned, 


emphasized the 


tion of! states 
possibility of uniform pro- 
and 
noted the trend toward expansion of con- 
trol by the /ex fori which at that time (1938) 


was not yet so clearly perceptible as now. 


visions in the area of choice of law 


such gods as 
Head™ 
Company 7 


twilight of 
New York Life Insurance Company v 


New York Life 


However, the 


and Insurance 


Regulation of Insurance Contracts of the Amer- 
ican Bar Association Section on Insurance Law 
(1938), Program and Committee Reports, pp 
65-67 

’Second Draft, Appendix B to the Report of 
the Committee on Qualification and Regulation 
of Insurance Contracts of the American Bar 
Association Section on Insurance Law (1939), 
Program and Committee Reports (hereinafter 
called committee report), pp. 39, 50 and fol- 
lowing 

21 234 U. S. 149 (1914) (The Missouri court 
had applied to the life insurance policy, which 
had been applied for and delivered in Missouri, 
the Missouri nonforfeiture statute that after 
three years keeps policy in force, upon default 
in both repayment of policy loan and payment 
of premiums, by using three quarters of the 
premium reserve as a single premium and sub- 
tracting the amount of the loan from the 
policy proceeds. The Supreme Court, however, 
held the application of Missouri law to be viola- 
tive of due process since the policy loan agree- 
ment had contained a stipulation of New York 
law and its execution in New York supplied 
technically—a criterion for the application of 
New York law, which applies the reserve to 
the satisfaction of the loan.) 
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Dodge™ was already looming. In any 
event, Erie Railroad v. Tompkins,* decided 
at this juncture, terminated the application 
of a “general law” of insurance, through 
which technique the federal courts had, for 
nearly a century, been able to develop in 
diversity cases uniform principles and rules 
that, to some extent, differed from those 
applied by the courts of the state in which 
the federal court was sitting.” A few 
years later, in a significant expansion of 
doctrine, it was held that a federal court, 
in true consonance with Erie Railroad v. 
Tompkins, was constrained to the 
conflict-of-laws rule of the which 
the court was sitting.” 


follow 
state in 


Returning to the draft, however, in select- 
ing the connecting factors to determine the 
law applicable to an insurance relationship 
which has contacts with two or more states, 
there was adopted as a guiding postulate 
the idea of a unitary controlling law.” In 
general, it has always been held that an 
insurance relationship cannot be fragmented, 
as the scission of a unitary contract, it has 
been felt, would produce great inconvenience, 
confusion and difficulties.* The Supreme 
Court has endorsed this thesis in Aetna Life 
Insurance Company v. Dunken,” holding that 
the application of the Jer fori to an insur- 
ance relationship subject from its inception 

22246 U. S. 357 (1918) (facts similar to those 
in the Head case, cited at footnote 21, but the 
Supreme Court's rejection of the lex fori was 
even more startling since the residence of both 
the insured and the beneficiary had always been 
in the state of the forum). 

*% See, for example, Cordell v. Brotherhood 
of Locomotive Firemen and Enginemen, 208 
N. C. 632, 182 S. E. 141 (1935) (the lex fori, 
which was also the domiciliary law of the in- 
sured, prevailed over the stipulated law of 
the place of the insurer's main office and of 
issuance of the policy). Carnahan, work cited 
at footnote 6, at p. 63, observes that the deci- 
sion in Mutual Life Insurance Company of New 
York v. Liebing, 259 U. S. 209 (1922) (recog- 
nizing the application of the tex fori to the 
policy loan agreement made elsewhere) may 
possibly be taken as overruiing ‘“‘impliedly’’ 
the Head case and the Dodge case. Long before 
these decisions the Court had recognized that 
the forum may reject the application of a law 
selected by the parties where it is contrary to 
the compulsory provisions of the lex fori. New 
York Life Insurance Company v. Cravens, 178 
U. S. 389 (1900). 

24 304 U. S. 64 (1938). 


** For example, federal courts, 
state courts, recognized the suicide of the 
insured as a defense even where the policy 
was silent on the point. Ritter v. Mutual Life 
Insurance Company, 109 U. S. 139 (1898). For 
a discussion of the contrary attitude of the 
state courts, see William R. Vance, Cases on 
the Law of Insurance (3d Ed., 1940), p. 296. 
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unlike most 


In the insurance law field the auto- 
nomy rule has never gained a wide 
following in the United States. 


law would be violative of due 
The draft, therefore, sought to 
enunciate a set of rules which would, from 
the outset, advise both the insurer and the 
insured of the controlling law. Thus, fol- 
lowing the theories that underlie provisions 
enacted by many states,” the draftsmen 
tried to localize an insurance relationship 
by rating the degree of the interest of each 
of the states concerned and placing control 
of the relationship in the state that seemed 
to have the paramount interest. In this 
manner, the residence of the person whose 
life, health, or bodily safety was the sub- 
ject of the contract was designated as the 
point of contact for the allocation of life, 
accident, or health insurance contracts. 
Property insurance contracts 
localized in the state of the situs as far 
as real property and personal property 
having a fixed location were concerned; 
and as for automobile insurance, the place 


to another 


process. 


were to be 


where the vehicle was principally garaged 
or used was regarded as the most appro- 
priate connecting factor.” 


22 Sampson v. Channell, 110 F, (2d) 754 
(CCA-1, 1940), cert. den., 310 U. S. 650 (1940) 
(tort case); Klazon v. Stentor Electric Manu- 
facturing Company, 313 U. S. 487 (1941) (right 
to interest on judgment in a contract action); 
Griffin v. McCoach, 313 U. S. 498 (1941) (Texas 
concept of the effect of local public policy on 
the question of what law is applicable to 
claims of assignees of beneficiaries without in- 
terest in the life of insured held operative) 
Also see, generally, Cook, work cited at foot- 
note 3, at p. 108 and following. 

27 Committee report, work cited at footnote 
20, at p. 39 and following. See, also, Patterson, 
“The Conflict Problems in Relation to Insur- 
ance Regulatory Statutes,’’ in proceedings cited 
at footnote 6, at pp. 69, 75 

*% See Martin Wolff, Private 
Law (2d Ed., 1950), pp. 423, 453. 

22 266 U. S. 389 (1924) (conversion of seven- 
year term life insurance policy into 20-payment 
life insurance policy does not change the gov- 
erning law from that of Tennessee to that of 
Texas, although the application for conversion 
emanated from Texas, where the insured had 
moved from Tennessee), 

% More detailed examination of these statutes 
will be made later in this article. 

31 Committee report cited at 
at Sec. 1. In this article the 
of contract, connecting factor and points of 
reference are used indiscriminately since they 
have the same meaning. They are the criteria, 
tests or legal theories for the determination 
of the applicable law. Cf. Wolff, work cited at 
footnote 28, at p. °9 


International 


footnote 20, 
terms points 
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bespeak the coura- 
geous attempt made to replace conceptualis- 
tic criteria, traditional for the choice of law in 
the field of contracts, by 
from a 


These illustrations 


new tests derived 
particular state’s 
tion with and, therefore, 


insured.” 


primary connec- 
interest in the risk 
Moreover, these tests were so 
logically and practically sound that even at 
that. time, when the doctrine of Hartford 
Accident and Indemnity Company v. Delta 
and Pine Land Company™ had not yet ex 
pended its they could hardly have 


been challenged from the standpoint of due 


force, 


Nevertheless, the draftsmen, tak- 
the likelihood that not all 
the states would adopt the new tests, pre- 
served to the nonconforming forum the 
resort to t 


pre cess, 


ing into account 


such conceptualistic points of 
contact as the place of delivery of the policy 
or of its issuance.” 


Much as 
tion and 


this draft needed supplementa- 
improvement, 


due 


however, it was 


consideration since 
had query 
“the necessity” for a uniform. statute 


After an ABA Tablé on the draft 


in 1940,° one year later, the project was 


never given even 


its original come to 


sponsors 


Round 


” 


declared “abandoned 


means, however, of 
transaction to the 
same substantive rules irrespective of the 
which the 


There are two other 


subjecting an insurance 
neard. 
The first, which has long been used in this 


forum in case is to be 


country, is the insertion of a clause in the 
insurance contract specifying that it shall be 
governed by the law of a named jurisdic- 
tion, for example, that of New York. What 
effect has such a stipulation in an insurance 
The 
conflict-of-laws 
terms of the 


involves the great 
usually stated in 
“autonomy of the 
“predestined law’® or “subjec- 
That is to say, 
weighing against the principle that the par- 


contract may autono- 


contract? answer 
problem 
alternative 
parties” v 
theory 


tive” v. “objective” 


ties to an insurance 


mously determine the law applicable to 


2See Ernst Rabel, The Conflict of Laws 
(1950), Vol. 3, p. 326 
§ 292 U. S. 143 (1934) 

‘Committee report cited at footnote 20, at 
Sec 2. 

%S See Report of Proceedings of the American 
Bar Association Section on Insurance Law 
(1939), p. 19. Cf. Rabel, work cited at footnote 
32, at p. 326 “The draft has been abandoned 
because of opposition from a number of repre- 
sentatives of insurance companies.” 

% Report of Proceedings of the American Bar 
Association Insurance Law (1940), 
p. 176. 

% Report of Proceedings of the American Bar 
Section on Insurance Law (1941), 


Section on 


Association 
p. 2 


Conflict Avoidance 


it (lex causae) there is the notion of a pre- 
destined local law as the lex causae which 
determines the essential validity as well as 
the construction and the effects of a valid 
contract. 


In the field of insurance law the au- 
tonomy rule has never gained a fol- 
lowing in this country, except in a few 
isolated areas. This may be explicable in 
light of the that the elements which 
in our legal system set off insurance con- 
tracts from other contracts point to more 
than differences in subject matter. The 
terms of the latter arise out of a bargaining 
those of the former, to a 
extent, fixed beforehand. 
This is as true now as it has been in times 
past, the only difference being that where 
had prescribed the 
terms of a life, fire or accident policy, and 
so on, the i 


wide 


fact 


process, while 


great have been 


formerly the insurers 


government now does it. 


It is to elaborate the man- 
ner in which many insurers, in an era long 
past, by means of equivocal terms abused 


unnecessary 


their economic superiority Over a more or 
less helpless, if not guileless, public; how 
administrative nihilism was necessarily stim- 
ulated administrative regulation; and 
how became one of the most 
highly regulated industries in the Amer- 
ican economy.” It suffices to observe that 
“because of the fact that insurance vitally 
affects the public interest,’ states, in the 


into 
insurance 


exercise of their police power, have en- 
enacted insurance statutes for the purpose 
of protecting the public from questionable 
practices. The provisions of such statutes 
must be extremely rigid. Their norms are 
imperative and compulsory in nature and, 
therefore, no clause in an insurance policy 
can be permitted to bargain them away.” 
No public policy can 


strongly by a state than that set forth in 


be expressed more 


such regulatory provisions enacted for the 
benefit of Nor can the judi- 
cial branch of the government in such a 


its residents. 


% Rabel, a strong defender of the autonomy 
principle, refers to these terms. (See work cited 
at footnote 32, Vol. 2, pp. 360 and following.) 

% Cf, Arthur Nussbaum, Principles of Private 
International Law (1943), p. 157 and following. 

” See, generally, Brook, ‘‘Public Interest and 
the Commissioners’—All Industry Laws,”’ 15 
Law and Contemporary Problems 606 (1950). 

“1U. S. v. Sentinel Fire Insurance Company, 
178 F. (2d) 217, 229 (CA-5, 1949). See, also, 
Samuel Williston, Contracts (1937), Vol. 5, Sec. 
1765, and Restatement of Contracts (1932), Sec. 
580(2)(d). 

“For more detailed 
“Optional Terms and 
Law of Contracts,’’ 
(1946). 


treatment see Lenhoff, 
Required Terms in the 
15 Michigan Law Review 39 
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permitted to disregard the 


norms of its 


state be pro 


tective own insurance law 
and to apply against a resident the provi 
sions of a foreign insurance law, such 
domicile, 
effect in the 
underscored 
Equitable Life 
New 


Cravens * 


insurer’s 
that 
forcefully 
Court in 
Society v. Clements * 
York Life Insurance Company v 
time 


as that of the foreign 


because of a clause to 


‘This 


Supreme 


pe licy. 
by the 


Was 


Assurance and 
substantial differences in 
laws of the home state of 
the insurer on the hand and those of 
the forum and of the domicile of the insured 


when 
the insurance 


ata 
one 
on the other were first bringing into sharp 


relief the ; 
regulatory laws control insurance relation- 


demand by the forum that its 


ships involving its residents, regardless of 
the stipulated subjection of the relationship 
to another law.” 


Obviously, recognition of this demand by 
numerous federal and state courts “ has had 
a bearing upon uniformity and, for this 
predictability 
tion of the controlling law. 
An automobile collision 
covering any trip made within the United 
States has been issued at the insurer’s main 
State A, 
rule of 


regarding the 
An illustration 
policy 


reason, ques 


insurance 
where there prevails the 


insurance that any 
date of the 


office in 
common law 

statement of a tact as of the 
affirmative 


fulfill it 


issuance of the policy is an 


warranty, and that the failure to 

140 U. S. 226 (1891) (applicability of the 
Missouri nonforfeiture statute, discussed in 
footnote 21, where the law of New York was 
stipulated in policy). 

“178 U. S. 389 (1900) 
to that of the 
note 43) 

* Needless to say, in favor of its own domi- 
ciliary (the insured) the forum will apply its 
law expressly stipulated as applicable, although 
conceptualistically the contract might be re- 
garded as ‘‘made’’ elsewhere For example, 
Columbian National Life Insurance Company v. 
Keyes, 138 F. (2d) 382 (CCA-8, 1943) 

“For example, Union Mutual Life Insurance 
Company of Iowa v. Bailey, 99 Colo. 570, 64 
Pac. (2d) 1267 (1937) (policy provision specify- 
ing control by domiciliary law of insurer held 
invalid; contract controlled by domiciliary law 
of insured); Blackwell v. Mutual Reserve Fund 
Life Association, 141 N. C. 117, 53 S. E. 833 
(1906) (policy provision referring to law of 
home office of insurer held void; law of domicile 
of insured and place of application controls) 
accord, Albro v. Manhattan Life Insurance Com 
pany, 119 F. 629 (C. C. D. Mass., 1902): Dolan 
v. Mutual Reserve Fund Life Association, 173 
Mass. 197, 53 N. E. 398 (1899) See 
Saunders v. Union Central Life Insurance Com- 
pany, 212 Mo. App. 186, 253 S. W. 177 (1923) 
(facts similar to those in the Clements and 
Cravens cases, cited at footnotes 43 and 44) 
New England Mutual Life Insurance Company 
of Boston v. Olin, 114 F. (2d) 131 (CCA-7, 1940) 
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situation similar 
cited in foot- 


(fact 


Clements case 


also, 


All of the rules of the forum do not 


belong to the class of imperative norms 
which exhibit a strong public policy 
and consequently may not be waived. 


literally affords a complete defense to the in 
surer irrespective of the materiality of the 
failure to the risk. The policy contains, in 
accordance with the answers given by the 
in the application form, the 
statement that the automobile 
in State B, the domicile, a 
that has abolished the common law rule and 
replaced it by a rule requiring materiality 
of the breach to the claimed. An 
injurious collision occurs in State C where 


insured owner 
is garaged 


owner’s state 


loss 


the owner, a traveling salesman, has tempo 
rarily garaged his car. Assuming even that 
the policy contains a clause subjecting it to 
the law of A, the forum in B will, 
theless, apply its law on 
not that of 4.“ Illustrations of 
ments made in applications for life or acci- 
dent but 
infer 


never- 


warranties and 


misstate- 


is 


insurance may be more striking, 


since any probability is relative,” an 


ence drawn from an instance offering a 


degree of probability of less than the high 


est—a minori ad mams—seems to be ra- 


tionally conclusive 


insured 
foreign 


(forum applies in favor of the resident 
its antiforfeiture statute and not the 
law stipulated in the policy); Keeley v. Mutual 
Life Insurance Company of New York, 113 F. 
(2d) 633 (CCA-7, 1940) (lex fori, which was also 
the domiciliary law of the insured, applied 
rather than the law stipulated in the policy) 

* Compare Dawsons Ltd. v. Bonnin, [1922] 2 
A. C. 413, with Karp v. Fidelity-Phenix Fire 
Insurance Company, 134 Pa. Super. 514, 4 Atl 
(2d) 529 (1939) 

‘’ Many statutes direct that, with respect to 
these types of insurance, statements of facts 
in the application shall not be regarded as 
warranties and misstatements shall avoid the 
contract only if they are material See, for 
example, New York Insurance Law, Secs. 142, 
149 (1949) See cases cited by Carnahan, 
work cited at footnote 6, at p. 61, note 11, in 
which the courts, the laws of which exhibit this 
modern pattern, have disregarded the clause 
directing control by the law of the insurer's 
domicile 

"See Morris R 
(1944), pp. 100 and 
lowing 

” Where the domiciliary state of the insured 
has not yet regulated its law of warranties, 
another forum, the law of which has already 
been modernized by statute, has no reason to 
disregard the stipulated law which likewise 
lacks protective features. See Carnahan, work 
cited at footnote 6, at p. 62, note 12 


also 


Cohen, A 
following, pp. 


Preface to Logic 
116 and fol- 
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It may well be, of 


provisions of 


course, that many 
the stipulated law 
It has 


rorum I 


will be 


been suggested 


held applicable 


that even if the fuses to apply 


certain rules of the 


nevertheless, still contro 


stipulated law, that law, 
| 


s the transaction 


It is one thing to say tl forum may 


yroperly refuse, for reasons of public policy, 


to aid in the enforcement of foreign-created 


rights, for the party claiming these rights 
take its cl 


It is quite another thing, however, for the 


rorum to 


may ances in another forum 


attempt to replace, with terms 


its own law, contractual terms 


sanctioned by 


undet a 
| 


valid foreign law the control of 


over the transaction properly can 


1 


disputed by the forum, for by so 


torum would actually rewrite 


‘t and destroy rights without 


compensation.” 


hese difficulties are resolved, however, 
by the realization that the forum may deny 
apply 
those of 


Such, indeed, is the case 


enrorcement Ot a toreign rule and 


its own for other than 


public 


reasons 
policy. 
where the substantial interest of the forum 
is evinced by the residence of the insured 


whic h, 


the place of the application for and delivery 


moreover, frequently coincides with 
t the policy 


Not all of the rules of the 


t 


forum belong 


he class of imperative norms which 


xhibit a strong public policy and may not 
P To the 


optional or 


e waived extent that they are 


athe pliable norms” the pat 


ies are at liberty to supplant them by those 
Rabel, work cited at footnote 32, Vol. 2 
p. 414. The authority upon which Rabel relies 
broad statement in Couch, work cited at 
footnote 2, Vol. 1, Sec. 199, and the Head and 
Dodge decisions It is doubtful whether in 1931 
this authority adequately supported such a 
suggestion; the picture is different, however 
today 
Home 


397 (1930) 


is a 


Insurance Company v. Dick, 281 U.S 
8 Of, Cook, work cited at footnote 3, at p. 126 
where issue is taken with Griffin v. McCoach 
cited at footnote 26 
‘Cf. Whitfield v. Aetna Life 
pany, 205 U. S. 489, 501 (1907) 
tory statute which the parties 
to alter or abrogate."’ 
See Lenhoff 
p. 41: Nussbaum 
p. 161 


See G. C 


Insurance Com- 
manda- 


have no powel! 


work cited at footnote 42, at 
work cited at footnote 39, at 


Cheshire Private International 
Law (4th Ed 1952), p. 209: Nussbaum, work 
cited at footnote 39, at p. 162. Such an incor- 
poration is nothing more than the parties’ 
creation of contractual terms (contractual-terms 
reference) in contrast to refer- 
ence The latter presupposes recognition of 
the autonomy rule, for by the reference the 
stipulation becomes the determinant for the 
law applicable to the insurance relationship 


choice-of-law 


Conflict Avoidance 


of their own choosing, those of a 


According 


foreign law is not 


foreign law a stipulation of 


necessaril devoid of 
this 


significance.” However, insofar as 


with the “un- 
vaivable”’—that is, compulsory 


‘ 


foreign law is incon ent 


—norms oO! 


the law governing the transaction, it must 


yield thereto.™ 


From what has been said, follows that 


the forum will recognize the chosen law 
as controlling in vari 


Mus situations 


] 
| 


In the first place, the chosen law may be 


that of the forum itself 


In the 


is other than that of the forum, a substantial 


second place, if the chosen law 
connection—much closer than that of the 
forum—will he chosen law’s claim 
of control transaction.” W here 
the proximity of connection is not beyond 
adroit draftsmen 


might insert into the policy an additional 
condi- 


justity t 


over the 
any reasonable 


clause to the effect that if a term or 


tion of the policy is at variance with a 


statute of another s 1e conflicting pro- 


vision shall be regarded as inoperative in 


such state and the law of the state shall 


apply.” 


that 
sub- 


In the third place, one must realize 
not all fields of 


jected to extensive 


insurance have been 


atory laws con- 


rning prohibitory and compulsory 


terms and conditions of the contract as 


have such mass types as life, accident, health, 


automobile and fire insurance. For these 


types the standardized mass contract form, 

‘For example, Mutual Life Insurance Com- 
pany v. Hill, 193 U. S. 551 (1904) Cf. New 
York Insurance Law, Sec. 143 (1949). Boole 1 
Union Marine Insurance Company, 52 Cal. App 
207, 198 Pac. 416 (1921) 

For example, Saunders v. Union Central 
Life Insurance Company, cited at footnote 46 
New England Mutual Life Insurance Company 
of Boston wv. Olin, cited at footnote 46: Union 
Mutual Life Insurance Company v. Bailey, cited 
at footnote 46: New York Life Insurance Com- 
pany v. Orlopp, cited at footnote 14. See 
Schnitzer, ‘‘Freedom of Contract and Choice of 
Law 19 Schweizer Juristen Zeitung 456 (1953) 
(in German) “In case the parties authorized 
by the lex causae to select a law want to make 
such a selection, they are able to do it only to 
the extent the compulsory provisions of the 
lex causae do not demand observance.”’ 

5 See, for example, Columbian National Life 
Insurance Company v. Keyes, cited at foot- 
note 45 

See, for example, Dougherty v. Equitable 
Life Assurance Society, 266 N. Y. 71, 193 N. E 
897 (1934): cf. Mutual Life Insurance Company 
of New York v. Cohen, cited at footnote 15 

“" Of. Taggert v. Security Insurance Company 
of New Haven, 277 App. Div. 1051, 100 N. Y. S 
(2d) 563 (1950): Duncan v. AShwander, 16 F 
Supp. 829 (DC La., 1936): Sheehan v. Lewis, 
218 Wis. 588, 260 N. W. 633 (1935) 


also 
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which necessarily is used, is either authorized 
or prescribed by the government because 
the parties are not of equal bargaining 
power.” However, there has never been a 
serious objection to an express stipulation 
of the applicable law in the field of maritime 
(ocean-marine) insurance ™® or reinsurance.” 
The reason for maintaining the principle of 
freedom to bargain here is the fact that the 
prospect’s bargaining power is equal to that 
of the Another reason lies in the 
great degree of uniformity of the rules of 
marine insurance law all over the world. 
Thus, a carrier by sea might get all the 
protection that is possible by his bargaining 


insurer. 


with the marine insurer and, consequently, 
he will not offer strong resistance to a stipu- 
lation expressly adopting the law of the 
underwriter’s business domicile.” In _ this 
connection, one often finds in ocean-marine 
policies a general reference to English law ™ 
or a specific reference to the English In- 
surance Act of 1906" and the conditions 
and usages of Lloyd’s.® 


\ further factor preventing disputes over 
the applicable law in the field of ocean- 
marine insurance is that the courts have 
either assumed that the control by English 
law was in the mind of the parties” or, 
in absence of judicial rules fashioned by the 
Supreme Court, looked to that law because, 
as Mr. Justice Holmes (speaking for the 
Court in Queen Insurance Company v. Globe 
& Rutgers Fire Insurance Company) stated, 
“there are special reasons for keeping in 
harmony with the marine insurance laws 
of England, the great field of this business.” 
Generally speaking, the particular clauses 
characteristic of ocean-marine insurance 


® See, generally, Kessler, ‘‘Contracts of Ad- 


Some Thoughts About Freedom of Con- 
Columbia Law Review 629 (1943): 
“Adhesion Contracts in the Con- 
53 Columbia Law Review 1072 


hesion 
tract,’’ 43 
Ehrenzweig, 
flict of Laws,” 
(1953). 

® See Ehrenzweig, work cited at footnote 62, 
at p. 1084. Cf., inter alia, New York Insurance 
Law, Sec. 143(2) (1949), which expressly ex- 
empts marine insurance contracts from the 
control by the compulsory provisions. 

* Of. New York Insurance Law, Sec. 140 
(1949). See, also, Citizens Casualty Company v. 
American Glass Company, 166 F. (2d) 91 (CA-7, 
1948) 

® For a clause 
marine insurance 
Canton Insurance Office v 
(CCA-9, 1898). 

*® See, for example, Boole v. Union Marine In- 
surance Company, cited at footnote 57 (argu- 
ment that the stipulation of English law was 
void—and if valid, ineffective to extent that it 
varied lex fori—rejected by the court). See, 
also, Note, ‘International Divergencies in Ma- 
rine Insurance Law: The Quest for Certainty,”’ 
64 Harvard Law Review 446 (1951). 
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typically found in ocean- 
contracts, see, for example, 
Woodside, 90 F. 301 


originated in England, where the important 
maritime insurer, Lloyd’s, has its place of 
Naturally, 
have developed in matters such as the re- 
quirements for the assumption of a con- 
structive total loss of the ship,” and in 
clauses such as “nearest cause of loss,” the 


business.” some divergencies 


cannot be separated 
individual 
variations, 


construction of which 
from the facts of the case.” 
Apart from these minor how- 
ever, uniform ocean-marine insurance rules 
have come into general use. As an illustra- 
tion, one need only mention the York- 
Antwerp Rules on the prerequisites for the 
right to, and the method of computation 


and adjustment of, general average.” 


Recently, however, in Wilburn Boat Com 
pany v. Fireman’s Fund Insurance Company‘ 
the Supreme Court referred to state law as 
the supplier of an applicable rule for mari- 
time insurance. The policy in question cov- 
ered fire losses involving a small boat used 
for the carriage of passengers over an in- 
land lake Texas and Oklahoma 
The point in issue was whether materiality 


between 


was a prerequisite for forfeiture in the case 
The Court, 
in the ab- 


of a breach of a warranty. 
speaking through Justice Black, 
sence of a federal rule either statutory or 
decisional, refused to “fashion” one and ap- 
plied instead Texas law which insists on 
that prerequisite. Concurring in the result, 
Justice Frankfurter pointed to “the demands 
of uniformity relevant to maritime law” and 
held the disregard of them justifiable only 
because of the “limited situation” character- 
fact that the object insured 
was a “houseboat” confined to the 
of Lake Texoma. Query: Shall counsel in 


ized by the 
waters 


6&7 6 Edw. 7, Ch. 41 

* See work cited at footnote 32, Vol. 2, p. 379 

*® For example, Compania Transatlantica Cen- 
troamericana, S. A, v, Alliance Assurance Com- 
pany, 50 F. Supp. 986 (DC N. Y., 1943). 

7 263 U. S. 487, 493 (1924). See, also, Justice 
Frankfurter dissenting in Standard Oil Com- 
pany of New Jersey v. U. 8., 340 U. S. 54, 61 
(1950): cf. inter alia, Aetna Insurance Company 
v. United Fruit Company, 92 F. (2d) 576, 580 
(CCA-2, 1938): Mellon v. Federal Insurance 
Company, 14 F. (2d) 997, 1004 (DC N. Y., 1926); 
Compania Maritima Astra, 8. A. v. Archdale, 
134 N. Y. S. (2d) 20 (1954) 

™ Most American ocean-marine policies today 
still substantially follow the Lloyd's policy of 
1779. 

"= For detailed 
gence, consult authorities cited 
Cf. Calmer Steamship Corporation v 
U. S. 427 (1953). 

% See, for example, Link v. General Insurance 
Company of America, 56 F. Supp. 275 (DC 
Wash., 1944): cf. Standard Oil Company of 
New Jersey v. U. 8., cited at footnote 70 

7 Last revised in 1950. 

* 348 U. S. 310 (1955). 
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examination of this diver- 
in footnote 66 
Scott, 345 





a future involving a vessel serving 
shipping in its national or international (in 
contrast to parochial) aspects base his ad- 
vice on 48 different laws rather than on the 
possibility of a Supreme-Court-fashioned 
rule inspired by English experience? 


case 


Inquiring further into the media which 
serves to ensure conformity, we turn to 
the process of standardization of the 
tents of insurance policies. This process 
originated for the purpose of protecting 
insurers from the public practice which had 
developed of insuring the same property 
interest against fire with two or more com- 
panies. Differences in terms and condi- 
tions produced controversies and litigations.” 
The Insurance Commissioners, in turn, be- 
came interested in the clarification of policy 
terms and conditions. Finally, the legisla- 
tures intervened by enacting statutes which 
uniform policy.” The New 
York fire insurance policy, in its last revised 
form, has been adopted in 45 states. The 
remaining three states, Massachusetts, Min- 
nesota and New Hampshire, have followed 
a policy form developed by the first-men- 
tioned state. For this reason, it makes little 
difference which law a forum applies. 


con- 


prescribed a 


Although there is no statutory form for 
the “combined” automobile insurance, it has 
been estimated that between 70 and 75 per 
cent of total automobile liability insurance 
has the same standardized terms and con- 
ditions.” The situation in the field of acci- 
dent and health insurance is much the same. 
Enough has been said about the trend to- 
wards uniformity to demonstrate the sig- 
nificance of this matter for the subject of 
this study. 


Wherever a foreign insurer has engaged 
in local activities, the basis for jurisdiction 
in personam over the insurer has, with differ- 
ent formulations, varying in time, been 
recognized for the last one hundred years.” 


7% See the illuminating article of Hedges, 
“Improving Property and Casualty Insurance 
Coverage,’ 15 Law & Contemporary Problems 
353 (1950). 

™ Work cited at footnote 76, at p. 358 

*% Work cited at footnote 76, at p. 360. A 
new general revision of the standard provisions 
for such policies, called ‘‘standard automobile 
policy,”’ was made in 1955 by the National 
Automobile Underwriters Association. 

*It is characteristic that the first decision 
dealing with the problem of jurisdiction over 
foreign corporations concerned an _ insurance 
company. Lafayette Insurance Company v. 
French, 59 U. S. (18 How.) 404 (1856), origi- 
nated the ‘‘consent’’ theory. For the further 
theoretical development, see the discussion in 
International Shoe Company v. Washington, 326 
U. S. 310 (1945). See, also, Lenhoff, ‘‘The 


Conflict Avoidance 


On the one hand, therefore, the insured or his 
privies can catch the insurer in the state 
of the insured’s residence; on the other hand 
the insurer, in the role of plaintiff, must 
bring its action against the insured in the 
same state. These jurisdictional concepts 
may well explain the efforts undertaken by 
so many states to establish statutory choice- 
of-law rules which secure the application of 
the domestic insurance law—that is, control 
by the lex fori—over matters involving their 
residents as insured parties. Although there 
i course, a distinction between such 
control-securing statutes and other regula- 
tory statutory mandates—the former pre- 
scribe choice-of-law rules while the latter 
enunciate rules of domestic law—they are 


18, of 


closely related functionally. The former 
secures the control of the latter over in- 
surance transactions over which another 


system of law might otherwise claim control. 


The statutes in question can be divided 
into two groups: The first identifies some 
facts (which otherwise have not necessarily 
been regarded as determinants for the 
choice of law) as connecting factors. Thus, 
for example, a Massachusetts statute directs 


that the rules of its insurance law must 
unqualifiedly be made the basis of any 
insurance contract either on any property 


or interest or lives in the commonwealth 
or with any resident of the commonwealth.” 
Contracts at variance with these rules are 
forbidden. More or less alike, in this re- 
spect, are the laws of Arizona, California, 
Montana, Virginia, Washington and Wis- 
consin.™ It should be noted that under 
this kind of statute—unlike, for example, 
that of New York “—it is irrelevant whether 
the final act making an agreement a bind- 
ing contract takes place in the common- 
wealth or whether the policy was issued or 
delivered therein. 

The second group of statutes is character- 
ized by the use of an ordinary connecting 
Peculiar Conflict-of-Laws Problems in the Re- 
cent American Law of Insurance, in Interna- 
tional Law of Insurance,"’ Festschrift fiir 
Albert Ehrenzweig Senior, 1955, pp. 153, 156 
and following (in German) 

80 Massachusetts Annotated Laws, Ch. 175, Sec. 
3 (1948). 

St For citations, see McHaney, 
footnote 2, at p. 221. 

8 New York Insurance Law, Sec. 143(2) 
(1949). This statute refers to a combination of 
criteria as factors subjecting contracts con- 
cerning life, accident and health insurance, on 


work cited at 


the one hand, or property and liability insur- 
ance, on the other, to New York law. These 
criteria are issuance or delivery of the con- 


tracts or policy in New York, combined with 
residence of the insured or situs of the property 
or locus of the tortious act, respectively. 
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factor, such as “place of making the 
tract,” but definition of the factor 
homemade as to be at variance with the 
traditional is quite apparent 
that the purpose of using artificial criteria 
for a spatial connection is the “localization” 
of the within the territorial 
realm of the statute.” Within this group 
we may discern four subgroups, each dis- 
tinguished by the particular 
statutorily treated as being 
of the “place of making the 


con 


is so 


concepts. It 


transaction 


fact which is 
determinative 
contract.” 

The particular fact distinguishing the first 
subgroup is the place where the prospect’s 
application for the contract has been made. 
Alabama and North Carolina have such an 
insurance statute.™ 


In determining “the place of making” by 
the citizenship or residence of the person 
to whom a “contract of pay- 
able,” the legislation of 
the second subgroup.” 


insurance is 
Texas represents 

In the third group the local activity of 
a resident agent comes to the fore. A Maine 
statute provides that any insurance contract 
shall be regarded in all respects as having 
been made where effected by the agent.” 
Thus, in Mercier v. John Hancock Mutual 
Life Insurance Company," a recent Maine 
case, the defendant insurer, a Massachusetts 
company, urged the applicability of the law 
of Massachusetts where the final and bind- 
acceptance of the 
application—took place. The argument was 
rejected. The court justified its application 
of the lex fort upon the ground that a 
foreign insurer cannot avoid the effect of 
the statute, which in exact terms is designed 


ing act—namely, the 


to apply to the insurer’s contracts, by as- 
serting that they were not executed in the 
state. Furthermore, the court pointed out 
that whether or not the “policy was tech- 
nically a Maine or a Massachusetts con 
tract the company is responsible for 


the acts of an licensed in the 


agent state, 


3 Hence the name “‘localizing’’ statutes. Cf. 


Note, ‘‘Validity of Statutes Localizing Insurance 
Contracts,’’ 13 North Carolina Law Review 213 
(1935) 

** Alabama Code, 
North Carolina 
(1943). 

Texas Revised Civil 
Art. 21.42 (1952). By a statute of South Caro- 
lina, Code of Laws of South Carolina (1942), 
Sec. 7773, the taking or receiving of premiums 
or other charge on consideration from a citizen 
or a domiciliary corporation in relation to an 
insurance contract is declared to be the making 
and the performance of such contract in the 
state 

6 Maine Revised Statutes, Ch. 56, Sec. 55 
(1944) The statutes of Colorado, Colorado 
Statutes Annotated, Ch. 87, Sec. 75 (1935), and 
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Tit. 28, Sec. 310 
General Statutes, Sec 


(1941); 
58-28 


Statutes Annotated, 


in connection with an application procured 
there from a resident thereof when our stat- 
ute says that the agent stands in the place 
of the company.” In other words, with or 
without the aid of the statute the forum 
insisted that its rules of compulsory char- 
acter, designed to protect its own residents, 
control a business transaction “pro- 
Incidentally, in 
state, for the reasons, the 
“agent” was also transformed by 


must 
cured” by a local agent.” 
another same 
concept ol 
statutory legerdemain which makes a per- 
son, who is employed by the prospective 
insured to procure insurance for him and is 
paid by him, the agent of the insurer.” The 
Supreme Court found no fault with this use 
of homonyms, otherwise a favorite type of 
riddles, in the province of law. In American 
Fire Insurance Company v. King Lumber & 
Manufacturing Company it thus held that a 
state may “regulate a foreign insurance 
company when the latter comes to the 
former to do business with the citizens of 
the state and their property.” No wonder 
the Mercier legally followed King 
Lumber 


case 


Statutes of the fourth and last subgroup 
provide that “all 
on property, lives, or interests in this state 
shall be deemed to be made therein.” The 
statutes of Minnesota, Mississippi, North 
Carolina and Oklahoma fall within this 
group.” This statutory formulation clearly 
is broad enough to embrace both substantial 


contracts of insurance 


and trivial connections of an insurance rela- 
Its inherent funda- 
defect, illustrated in 
Turner v, Liberty Mutual Insurance Com- 
pany.” There a federal court, sitting in 
North Carolina, refused to adopt the plain- 
tiffs theory that North Carolina insurance 


tionship with the state. 


mental however, is 


laws control an automobile liability insur- 
ance policy where the fact that the collision 
had North 


only which 


occurred in Carolina was the 


factor connected it with the 
Utah, Utah Code Annotated, Tit. 43, Ch. 3, Sec 
23 (1943), follow more or less the same line. 

87141 Me, 374, 44 Atl. (2d) 372 (1945). 

8 Cf. Sebesta v. Order of United Commercial 
Travelers, 117 N. Y. S. (2d) 750 (1952), and 
no insurance case—Mallory Associates v. Bar- 
ving Realty Company, 300 N. Y. 297, 90 N. E. 
468 (1949). 

*”* Florida Compiled General Laws Annotated, 
Vol. 3, Sec. 6222 (1927). 

% 250 U. S. 2, 12 (1919), aff'g, 74 Fla. 130, 77 
So, 168 (1917), which turned upon the Florida 
statute cited in footnote 89. 

* Minnesota Statutes Annotated, Sec. 60.28 
(1046); Mississippi Code Annotated, Tit. 22, 
Sec. 5633 (1942); North Carolina General Stat- 
utes, Sec. 58-28 (1943); Oklahoma Statutes An- 
notated, Tit. 36, Sec. 2 (1953) 

#105 F. Supp. 723 (DC N. C., 1952). 
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state—insurer and insured alike being resi- 
dents of than North 
ind the place of application, issuance and 
delivery of the policy being New Jersey. 
The root of the difficulty lay in the statute’s 


loose 


states other Carolina 


use of an intangible in the abstract 
this 
the “localization” 


“interests in criterion for 


“intangible’’— 


state’”—as a 
of another 
an insurance contract. The statutory com- 
“inter- 


must, lest it be meaningless, point to 


mand using an abstraction such as 
ests” 
an object (“referent”) to which the abstrac- 
tion That is to there is no 
finding meaning in the 
“land” and 

are physical objects of sufh- 
particularity,” ™“ but the 
meaning of an abstraction such as “interests,” 


refers.” 
ditheulty in 
tory 


say, 
Statu- 
localization of “lives” 
because they 
ciently “concrete 
without a reference to a specific object, is 


boundless.” Does “interests” in the state 


embrace 
from an 


anything from a liability arising 


incident therein, or from a loss 
suffered by an employer as the result of a 
fraudulent act of an employee, down to a 
damaging event affecting goods in transit 
or merchandise continuously changing in 
quantity or location and covered by floating 
insurance? 

The 
tion (as to liability arising out of a collision 
in the state) in the negative. The Supreme 
Court did with regard to defalca- 
tions committed in Mississippi by an em- 
ployee whose employer was insured through 


a surety (fidelity) bond issued and delivered 


above decision answered the ques- 


likewise 


by the insurer in Tennessee, where the em 
ployer carried on its business. These—in a 
nutshell—were the facts of the famous case, 
Hartford Accident & Indemnity Company v 
Delta and Pine Land Company.” 
ing upon the theory that the application by 
the Mississippi forum of its localizing statute ” 
to the 
due process of law, the Court said 


Pro rceed- 


insurance contract at issue violated 


the state of the forum... | may not | 


convert contracts elsewhere validly 


consummated . . . for all purposes into 


forum regardless of the 


the 


contracts of the 


relative importance of interests of the 

"See Arthur Lenhoff, Coments, Cases, and 
Other Material on Legislation (1949), pp. 701 
and following. 

*™ See Cook, 
295 

”" For Bentham, ‘‘interest’’ was 
for others, it may have a double aspect—on 
one hand, that of a condition on which our 
subjective reaction to a certain object depends 
and, on the other, the object itself. Cf. Julius 
Stone, The Province and Function of Law 
(1946), p. 488, note 4. See, also, Edwin W. Pat- 
terson, Jurisprudence (1953), p. 520 


work cited at footnote 3, at p 


indefinable 


Conflict Avoidance 


Establishment of the insured’s dom- 
icile as the forum enhances predict- 
ability of results when there is a clash 
between the /ex fori norms and those 
of another jurisdiction. 


forum as contrasted with those created at 


7 98 


the place of the contract 


It is doubtful that the Court would still 
couch its decision in the same conceptual- 
istic terms which could induce 
believe that it regarded “place of contract” 
as the 


readers to 


criterion in balancing the 
competing interests of the states. However, 
the Court may used the term 
argumentatively rather than decisively. If 
read in this light, emphasis was placed on 
the fact that the place where the misdeed 
had been committed must, in the absence 
of other local factors, be regarded as prov- 
ing “but slight connection of the forum with 
the substance of the [insurance] contract 
contact too insignificant to 
the insured interest in the forum. 


decisive 


well have 


obligations,” a 
“localize” 


statutes seek to 
connection of the insurance 
contract with the forum by multiplying the 
localizing For example, North 
Carolina has brought itself by its localizing 
statute within the range of two classes, one 


\ few of the localizing 


underpin the 


factors. 


based on the “place of application” and the 
other marked by the localization of “prop- 
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erty, lives and interests.” 


Naturally, the existence of statutes of the 
kind 


compel a 


not, in general, 
give its theories a 
preferential position vis-a-vis its own con- 
flict rules. 
law has been regarded as fixed by the Con- 
stitution.’ Furthermore, the latitude claimed 
by and accorded a forum in the application 
of its own law has increased since the Delta 
and Pine Land With an increase of 
regulations by the states and, in the field of 


discussed above does 
forum to 


For a few categories the proper 


case. 


social insurance, by the federal government, 


“ Cited at footnote 33 

a. on property, lives or interests in this 
state."" Mississippi Code Annotated, Tit. 22, 
Sec. 5633 (1942). 

* Case cited at footnote 96, at p. 150 

*” Case cited at footnote 96, at p. 150. 

1 North Carolina General Statutes, Sec. 
58-28 (1943). The subgroups involved are, in the 
terminology of this article, the first and the 
fourth. 

1 See George W. Stumberg, Principles of 
Conflict of Laws (2d Ed., 1951), pp. 67, 68. 





the last two decades have witnessed, pari 
passu, a changing attitude of the Supreme 
Court towards the deference with which a 
forum must regard the law of another state 
where the connecting factor advanced is 
“the place of making” or one of the other 
rigid mechanical concepts discussed above. 
First, in cases involving workmen’s compen- 
sation laws™—so closely connected with 
insurance ™—and later in cases affecting 
other branches of insurance law the Court 
has adopted a new approach based entirely 
on the forum’s “substantial governmental 
interest” in the substance of the insurance 
transaction, despite the fact that it might, 
by technical, conceptualistic tests, be classi- 
fied as an “extrastate contract.” 

This new trend has manifested itself in 
both the techniques by which the state ex- 
ercises control over a foreign insurer: (1) 
greater administrative control through more 
extensive regulation of the business activities 
of the insurer and (2) extension of the lex 
fori to a multistate transaction which had its 
legal inception in a state other than that of 
the forum. This article is more concerned with 
the latter than with the former technique. 
Nevertheless, it was a matter of regulation, 
not choice of law, that occasioned Hoope- 
stone Canning Company v. Cullen,“ a case 
that most emphatically repudiated the older 
views expressed in New York Life Insurance 


Company v. Head and New York Life Insur- 


ance Company v. Dodge, those two monu- 
ments of mechanical territorialism. 

The shift in emphasis from conceptualistic 
mechanical criteria to pragmatic tests, de- 
rived from social-policy considerations that 
give weight to the substantial interest of the 
forum in the risk insured by the contract, 
cannot be denied. The demise of the Head 
and Dodge decisions is an accomplished fact, 
the absence of an obituary notwithstand- 
ing.” Translated into constitutional terms, 
the new approach amounts to this: In any 
case it seems clear that the preference given 


12 First, in Alaska Packers’ Association v. In- 


dustrial Accident Commission of California, 294 
U. S. 532 (1935), and thereafter in Pacific Em- 
ployers’ Insurance Company v. Industrial Acci- 
dent Commission, 306 U. S. 493 (1939). 

103 Of. Lenhoff, ‘‘Insurance Features of Work- 
men’s Compensation Laws,’’ 29 Cornell Law 
Quarterly 176, 353 (1943-1944). 

104 318 U. S. 313 (1942). The case involved the 
application of New York regulations concerning 
reciprocal insurance associations to an Illinois 
insurer of this kind which was not qualified to 
do business in New York but had concluded, 
earefully evading any conceptualistic connection 
with New York, about 50,000 contracts insuring 
New York landowners against fire risks. 

% These cases lost their vitality and have, 
in effect, been overruled, says the comment on 
Watson v. Employers’ Liability Assurance Cor- 
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by the forum to its own law over that of 
another state does not violate the full-faith- 
and-credit clause, if only the insurance rela- 
tionship has substantial contacts with the 
state of the forum, contacts by reason of 
which it would be competent for the forum 
to regulate the relationship.” Nor is the 
forum under a constitutional duty to enforce 
the law of another state if the foreign law 
is antagonistic to the forum’s strong public 
policy ™ or if, by its own conflict rules, the 
law of the forum is applicable. It is only 
where the insurance contract does not affect 
any substantial interests of the forum that 
a case for the extraterritorial due process 
doctrines would be well founded.” Thus, 
most of the difficulties disappear when it is 
recognized that the substantial interest doc- 
trine “points up the increasing similarity 
between Fourteenth Amendment (due proc- 
ess) and full faith and credit standards for 
testing the validity of legislation.” 
Ascertainment of the calculable attitude 
of the courts is not necessarily a function 
of uniformity of results. Except for a few 
insurance types, the very nature of a feder- 
ated system, each member of which has 
maintained laws and courts of its own, 
makes uniformity of results almost impos- 
sible even if there were uniform insurance 
laws. However, certainty in forecasting re- 
sults, which, from the functional standpoint 
has effects similar to those of uniformity, 
has been enhanced. In the first place, juris- 
dictional factors point to domiciliary courts 
*s those in which decisions will be sought. 
In the second place, the application of the 
lex fori, in view of the present trend towards 
a full recognition of the power of the forum 
to give predominance to its own law, will 
hardly be held to be in excess of constitu- 
tional limitations. It is, of course, still true 
that the Supreme Court functions as the 
umpire among states interested in the same 
transaction in determining which state law 
is to prevail. However, can it still be said 


poration, 348 U. S. 66 (1954), in 35 Boston Uni- 


versity Law Review 452, 460 (1955). See, also, 
Justice Roberts’ dissent, last paragraph, in 
Osborn v. Ozlin, 310 U. S. 53, 67, 69 (1940). 

16 For example, Pacific Employers’ Insurance 
Company v. Industrial Accident Commission, 
cited at footnote 102; State Farm Mutual Auto- 
mobile Insurance Company v. Duel, 324 U. S. 
154, 160 (1945). 

“7 For example, 
footnote 26. 

8 For example, 
Insurance Company v, 
(1936). Cf. Watson v. Employers’ Liability 
Assurance Corporation, cited at footnote 105 
(relying also on the Delta and Pineland case, 
cited at footnote 33. 

1” Note, ‘‘The Supreme Court 1954 Term,’’ 69 
Harvard Law Review 119, 140 (1955). 
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Griffin v. McCoach, cited at 


John Hancock Mutual Life 
Yates, 299 U. S. 178 





The Supreme Court has given the lex 
loci wide scope for the protection of 
existing vital local interests. 


for the absence of a formula more 
than that 


compelle d to 


that but 


specific rather general one—a state 


is not subordinate its own 


laws concerning a matter involving its gov- 


ernmental interests—the court has not sup 


plied essential guidance for the assertion of 
control by the lex fort 


Conclusion 


Decisions of the last 20 years illustrate 


not only the spectacular conflict between 


the /ex causae and the lea rit but also certain 


judicial attitudes. 


lo observe only that the 
Court has shown a tendency to sustain the 


j 


lex fort as the proper law wherever the in 


contract has considerable contact 


would still 
Che actual limitations placed upon the 


surance 


with the forum leave much un 
said 1 
causae by the lex loci should 


W here 


though 


scope of the /ea 


also be noted. interests of a resi 


dent, even temporary ones, might 


be affected by a term or condition of a 


roreig controlled insurance contract, the 


Court has, to an ever-increasing degree, 


manifested a hands-off policy vis-a-vis the 


invalidation of such terms by the forum. 
The Court has given the lex loci wide scope 


for the 


even to the 


protection of vital local interests, 


extent of enforcing its provi 


sions at the of contractual terms 


Pink v. A. A 
case in point. 


imposed 


expens¢ 
A. Highway Express™ is 
Chere, 


lll a proceeding in 


assessments had been 
New York on 
ia policyholders of a New York mutual 
had 


Clearly, iF of obligations 


(,eoreg 


nsurance company become in 


solvent 
belongs to the nart iF over which the 
>See footnotes 105 and 

1314 U. S. Wi (1941), Zz 191 Ga. 502 
13 S. W. (2d) 337 (1941) 

2 Broderick v. Rosner, 294 U. S. 629 (1935) 
See Cheatham ‘Federal Control of Conflict of 
Laws 6 Vanderbilt Law Review 581 (1953) 

‘8 See case cited at footnote 26 

'' See case cited at footnote 105 

In the majority of cases, a foreign forum, 
that is, one the law of which does not include 
a direct-action statute, has construed a foreign 
statute of this kind as procedural and declined, 
for this reason, to apply it. For example, An 
derson v. State Farm Mutual Automobile Insur 
ance Company, 222 Minn. 428, 24 N. W. (2d) 
836 (1946): McArthur v. Maryland Casualty Com- 
pany, 184 Miss. 663, 186 So. 305 (1939) How- 
ever, see Burkett v. Indemnity Company, 
182 Miss. 423, 181 So. 316 (1938). A forum in 
Michigan, where no such statute exists, de- 


Globe 


Conflict Avoidance 


Court has claimed constitutional control 


choice of law, because 
within the 


‘ ‘ 
With respect to the 


1 


the subject matter is peculiarly 


regulatory ncorpora 


tion.” The 


power ol the ate ol 


Supreme Court, however, sus 


tained the Georgia forum’s refusal to enforce 
the New York l 


assessment decree on the 
ground 


that the Georgia law of contracts, 


under which the defendants had not become 
controlled. In 
should 


Court re 


members of the company, 
} connection, Griffin v. McCoach’ 
be mentioned | , the 


1 
federal ourt in 


minded that a deciding a 


diversity case may n force an insurance 


contract contrary to the public policy of 
| fact 


: links 


it sits, despite the 
all cone 
f issuance of the policy, 
y or payment of pre 
miums and proceeds) the contract 


is not one 


Lia- 


Assurance. decided below 


federal court in Louisiana, 


( mcerned the if 


by a 
yrcement of a Louisiana 
“direct action” statute against a foreign 


Insurance Company 


rt iability insurance 
] 


been negotiated and 


Massachusetts and 


issued in 
Massachu- 
sured, a Delaware 


had 
deliver in 
setts and Illinoi 


corporation which had its 
Massacht 
action clau vhi was valid under Massa- 


eadquarters in 
ontained a no 
chusetts The only 
nection that tl had with the forum 
resident 
ouisiana by 

a hair-wave set, 


Upon 


irt, reversing 


louisiana 


he direct action. 


obse rve here 
ase even the do- 


Louisi- 


ose ot 


rect-action Statute 
clined to apply the direct-action statute of Wis- 
consin, where the accident had occurred and the 
insurance contract had had its inception, hold- 
ing it to be contrary to the strong public policy 
of the forun Lieberthal wv. Glen Falls In- 
demnity Company, 316 Mich. 37, 24 N. W. (2d) 
547 (1946) 

In addition to the decisions cited by 
Justice Black in the Watson case, cited at foot- 
note 105, at p. 66, note 6, see West v 
Monroe Bakery, 217 La. 189, 46 So. (2d) 122 
(1950): Employers’ Mutual Liability Insurance 
Company v. Eunice Rice Milling Company, 198 
F. (2d) 613 (CA-5 Bayard v. Traders 
& General Insurance Company, 99 F. Supp 
343 (DC La 1951), 104 F. Supp. 7 (DC La 
1952): Hidalgo v. Fidelity & Casualty Company 
of New York, 104 F. Supp. 230 (DC La., 1952) 
Buaxton v. Midwestern Insurance Com 
pany, 102 F. Supp. 500 (DC La., 19 


three 


also, 


1952) 


Contra: 








had been enacted,” refused to apply such 
legislation in situations where the insurance 
policy contained a no-action clause which 
was valid in the foreign state where the 
contract was made.” Unless the insurance 
contract was held to be controlled by the 
law of the forum because of the issuance or 
the delivery of the policy there,” the di- 
rect-action rule of the forum was regarded 
as inapplicable, even where the claimant or 
the insured party was a resident and the 
accident had occurred in the state of the 
forum.” Due process notions underlie the 
reasoning. Thus, the highest court of Wis- 
consin had, in the leading case of Ritter- 
busch v. Sexmith,™ characterized the no- 
action clause “as a substantial contractual 
right of the company.” Obviously, this right 
postpones the company’s obligation until 
the ascertainment of the insured’s liability 
through judgment or tripartite agreement.” 


In the light of the foregoing, does the 
significance of the Watson decision lie in 
a change of the localization of the insur- 
ance contract? Did the Supreme Court 
arrive at the result that the insurance con- 
tract must be regarded as a contract con- 
trolled by the law of Louisiana, a state 
entirely unrelated (at the time of the issu- 
ance of the liability policy) to the insurer 
or insured? Such a result would hardly 
have a basis in legal logic or in decisional 
reasoning. In the first place, it is obvious 
that a criterion for determining the proper 
law of the contract cannot be found in a 
local relation which did not exist at the time 
of the consummation of the contract, for the 
event out of which the liability arises neces- 
sarily follows, in time, the liability insur- 
ance contract. In the second place, the 
main opinion in the Watson case does no 
more than recognize that Louisiana, the 
locus, is not “compel[led] to subor- 
dinate its direct action provisions to Massa- 


chusetts contract rules” ”—and this thesis 





17 They are: Louisiana (Louisiana Revised 
Statutes, Tit. 22, Sec. 655 (Supp., 1950) (based 
on Louisiana Acts 1950, No. 541)): Rhode Is- 
land (Rhode Island General Laws, Ch. 155, Sec. 
1 (1938)) (based on Rhode Island General Laws, 
Ch, 258, Sec. 7 (1923)): and Wisconsin (Wiscon- 
sin Statutes, Sec. 85.93 (1953) (based on a stat- 
ute of 1931). 

8 Ritterbusch v. Sexmith, 256 Wis. 507, 41 
N. W. (2d) 611 (1950); Byerly v. Thorpe, 221 
Wis. 28, 265 N. W. 76 (1936); Riding v. Tra- 
velers Insurance Company, 48 R. I. 433, 138 
Atl. 186 (1927): Coderre v. Travelers Insurance 
Company, 48 R. I. 152, 136 Atl. 305 (1927). For 
the attitude of the courts in Louisiana, see 
footnote 116 

19 See Gandall v. Riedel, 133 F. Supp. 28 (DC 
Wis., 1955): Oertel v. Williams, 214 Wis. 68, 251 
N. W. 465 (1933). 
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is strongly underscored in the concurring 
opinion of Justice Frankfurter which em- 
phatically rejects any substantive control 
over the contract by the lex loci. Trying 
to fit the justifiable demands of the lex fori 
into a contractual pattern worked out by the 
lex causde, the Watson opinion followed the 
suum-cuique principle. The lex contractus 
controls in general but the Jer loct may step 
in to a very limited extent. The limit is 
set by its “interest in taking care of those 
injured in the state.” Obviously, the formula 
that there must be a reasonable relation 
between the legislative action and the pro- 
tection of the interest applies. Under this 
aspect, the Court held that Louisiana has 
the right to subject foreign liability insur- 
ance companies to its direct-action law 
regardless of the no-action clause of the 
insurance policy. Once this point in rea- 
soning was reached, the conclusion drawn 
by the Court seemed to be irrefutable. Its 
proposition is that the local direct-action 
statute would be applicable under the cir- 
cumstances presented by the case even in 
the absence of another statute which con- 
ditions the admission of such companies to 
the state for the purpose of doing business 
there upon their consent to direct action.™ 


The result is a sensible one, primarily for 
three reasons: First: Only if regarded 
from a narrow contractualistic view of the 
liability insurance relationship can support 
be found for the approach that the decision 
“varies” a term of the insurance policy. 
Like an employment relationship, the matri- 
monial tie or membership in an association, 
the insurance relationship differs essentially 
from the ordinary contractual relationship 
in that it regulates a lasting relationship. 
The typical contract lacks, on the one hand, 
compulsory terms; and on the other, it is 
generally discharged by one single perform- 
ance. In contrast to it the foregoing rela- 
tionships are, to a large extent, subject to 


120 Ritterbusch v. Sexmith, cited at footnote 
118: Riding v. Travelers Insurance Company, 
cited at footnote 118: Bayard v. Traders & Gen- 
eral Insurance Company, cited at footnote 116 

121 See case cited at footnote 118. The forum 
refused to apply its direct-action statute, al- 
though the policy had been delivered and the 
accident had occurred in Wisconsin, because the 
court regarded the insurance contract as a 
Massachusetts contract. 

2 That is, a written agreement of the insured, 
the claimant and the insurer. 

123 Case cited at footnote 105, at p. 73. 

4 Louisiana Revised Statutes Annotated, Tit. 
22, Sec. 983-E (Supp., 1950) (based on Louisiana 
Acts 1950, No. 542) 
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and sustained over a 
more or less extended period of time. 


minute regulation 


A reference to the modern employment 
relationship may be instructive. The public 
interest reflected in imperative legislation 
is spatially limited in effect to the territory 
of the state. The imperative norms of the 
lex fort, accordingly, will affect the rela- 
tionship only while the employee works in 
the state of the Upon his removal 
to another state, the applicable norms may 
vary.” This obtains with 
other relationships of similar 

The Court rule of 
the /ex causae over the insurance relationship 
with the claim of the lex fori by means of a 
process of allocation. It allocated to the 
latter what to be its due with re- 
gard to certain local aspects of the relation- 
ship but left undisturbed the control by the 
former of the Such a 
tion of the competing claims of states united 


forum. 
also respect to 
character. 


reconciled the basic 


seemed 


balance. reconcilia- 
in the same federal system has been under- 
taken by the Court for other relationships 
as well. As for the matrimonial relationship, 
the “divisible divorce theory” brings to 
mind a choice-of-law ruling which similarly 
rationalizes the allocation to another state 
of a share in the control over a multi-state 
relationship by a proper 
governmental interests therein 


appraisal of its 


126 


Prior to the Watson 


interests of a 


Second: 
ernmental 


case, gov- 


have also 


important 


state 
been recognized as _ sufficiently 


to warrant extension of its administrative 
In this con- 
nection, such cases as Osborn v. Oslin™ and 
Holmes v. Springfield Fire and Marine In- 
surance Company™ might be mentioned in 
addition to those already discussed, The 
recognized that more than one 
state may have a legitimate interest in cer- 
local of an 
such as the channeling of the 
risks into Virginia 


regulations to foreign insurers. 


Court has 


tain insurance transac- 
tion 


ness of 


aspects 
busi- 
insuring local 


125 Naturally this does not apply in case an 
employee is dispatched from his main working 
place for a merely transitory job to a place in 
another state. See Lenhoff, ‘‘Conflict-of-Laws 
Problems in Labor Law,”’ §& Zentralblatt fiir 
Die Juristische Praxis 769 (1936) (in German): 
see, also, work cited at footnote 32, Vol. 3, 
p. 186. 

126 Cf, Estin v. Estin, 334 U. S. 541 (1948). For 
general treatment of the problem, see Jackson, 
“Full Faith and Credit—The Lawyer's Clause 
of the Constitution,’’ 45 Columbia Law Review 
1, 16 (1945). 

127 Case cited at footnote 105 (concerning the 
constitutionality of a Virginia statute forbidding 
insurance contracts on persons or property there 
except through local agents who should be paid 
at least one half of the commission). 

128 311 U. S. 606 (1941) (concerning a Montana 


Conflict Avoidance 


and Montana, requiring 
that the contracts be made through local 
agents. Naturally, the legislative power to 
control administratively the conduct of for- 
eign insurers within the state has not been 


respectiv ely 5 by 


in issue, but only the extent of the control 
consistent with contractual freedom 
there has 


\ gain, 
of how to 
reach administratively foreign insurers op- 
but here, 
too, no conflict problem is involved as only 


been the question 


erating from out-of-state offices ;™ 


the state itself can enforce its own admin- 
istrative regulations. 

By contrast, the merely 
proach to insurance 
of which 


contractual ap- 
relationships, the facts 
existing or potential con- 
tacts with more than one state, brings con- 


show 


flict problems into play. Heretofore a forum 
intent on sustaining its public policy over 
that of 
been forced to disguise its refusal to recog- 
the exclusive legislative power of the 
insurance 


another state has, more or less, 
nize 
latter 


at issue. 


state over the transaction 
The means of disguise have been 
the use of the public-policy concept ™ or a 
t statute 


construction of a foreign which 


“checkmat[es] 
’ 131 


its application in the 
at bar.’ Furthermore, the uncertainty 
about the attitude of the forum may con- 
found pre lictability. 


case 


There can be no doubt that, in compari- 
son with other theories in vogue, the new- 
est pragmatic approach of the Supreme 
Court to the problem should be welcomed. 
However, it is submitted that it has not 
formulated a new rationale. The language 
of the Court is still couched in terms of 
contract. It is, of course, true that the in- 
surance relationship is founded on a con- 
sensual act; but, in substance, its essential 
features are directly or indirectly created 
by the state. It is an institution rather than 
a contract in the usual meaning; at best, it 
The 


power of the forum is related to the latter’s 


Is a contract su generis. regulatory 


statute of similar import to that in Osborn v 


Ozlin, cited at footnote 105, but requiring pay- 
ment of the full commission to local agent) 

29 Cf. Travelers Health Association v. Vir- 
ginia, 339 U. S. 643 (1950); and Note, ‘‘Reach- 
ing the Out-of-State Mail Order Insurer,’’ 64 
Harvard Law Review 482 (1951). 

8 For sharp criticism of this concept from the 
international aspect of the conflict of laws, see 
Briggs, ‘““The Need for the ‘Legislative Juris- 
dictional Principle’ in a Policy Centered Con- 
flict of Laws,’’ 39 Minnesota Law Review 517, 
524 (1955). 

181 See work cited at footnote 39, at p. 38. An 
excellent illustration of recent date is supplied 
in Williamson v. Massachusetts Bonding & In- 
surance Company, 19 Conn. 59, 109 Atl. (2d) 896 
(1954), misconstruing the New York Insurance 
Law, Sec. 167(3) (1949). 


115 








interest in the institution, an interest which 


may, depending on the kind of insured in- 


terest, be determined much more by situs 


of the property, domicile of the insured 


ind locus of accident within the forum than 


by the place of and delivery. If 


the ¢ 


Issuance 


entertained such a rationale, it 


does not clearly appeat 


Third: In the 


Court 


ourt 


the 
con- 


matter otf insurance 


Supreme has found a uniform 


flict rule, 
tion 


aside from workmen’s compensa- 


situations and ocean-marine insurance 


for claims arising from 
benefit 
the 


has continuously 


transactions, only 
fraternal associa- 
Court, led by 
pointed 


membership 


membership in 
tions. In this 
Holmes, 


last area 
Justice 
to the differences between the 
in an association and an ordinary contractual 


relationship. The rights and duties of mem 


bers, the Court has held, are homogeneous 
and closely connected and must, therefore, 
be under the uniform rule of the state of 


ALTERNATIVE HEALTH INSURANCE 


As part of an 
the establishment of compulsory govern 
ment 
life 


alternative plan against 
Canadian 
the 


creation of a private insurance substand- 


health insurance plans, 


insurance companies are urging 


ard risk agency to insure all persons up 


to age 70 regardless of physical condi 
tion. This development was recently 
announced by Bruce R. Power, secre 
tary and actuary of the Canadian Life 
Insurance Officers Association, at the 
First Annual Group :Insurance Forum 
of the Health Insurance Association of 
\merica 

Mr. Power explained that under this 
proposal, standard policy forms would 
be issued on an individual basis at a 
premium rate somewhat higher than for 


standard risks. Specified conditions and 


procedures would be imposed. “Private 
agencies,” he said, “would be required 
to share in any losses incurred by the 


a condition 


of their authority to transact hospitaliza 


sub-standard risk agency as 


loss 


tion insurance but, depending on the 


experience, finan ial participation by gZoV 


ernment might also be necessary.” 


2 Supreme Council of the 
Green, 237 U. S. 531 (1915) Vodern Woodmen 
of American v. Mixer, 267 U. S. 544 (1925): 
Sovereign Camp of the Woodmen of the World 
v, Bolin, 305 U. S. 66 (1938): Order of United 


Royal Arcanum 1% 


Commercial Travelers v. Wolfe, 331 U. S. 586 
(1947): Young v. Order of United Commercial 
Travelers, 142 Neb. 566, 7 N. W. (2d) 81 (1942) 
Naturally, where counsel do not raise the 
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the domicile of the association instead of 
under the diversified control of each and 
every state wherein a member or his bene- 


ficiary resides.’ 
Turning to other insurance law, 
it appears that 


has been discovered and consistently fol 


areas oO! 
once a unifying principle 
lowed it may achieve, from the standpoint 
of reliability, almost the same effect as uni- 
formity. Thus, the the 
insured’s domicile as the forum (where the 


establishment of 


insurers, in general, are susceptible to serv- 
ice) enhances predictability of results when- 
ever there is a clash between the norms of 


the lex fori and those of another jurisdic 
tion. In the words of an American philoso 
pher, “conclusions from a given theory will 
be true even when the theory is not abso- 
lutely true” because “an approximation of 
the truth may give us true conclusions 
within certain limits or in a certain propor 
tion of cases.” [The End] 
PLAN 

He stated that the rationale of the 
plan is that the private agencies should 
be permitted to continue operating in the 


wide area where they are now active and 
that 
tion 


governments should focus their atten- 
the Private 
agencies would continue to improve and 
extend the insurance 
offer to the public, 

would supply complementary protection 
in certain 


on remaining area 


protection they 
and governments 
areas. 


“Examples of improvement and exten 


sion of private insurance,” Mr. Power 
declared, “are the establishment of facili 
ties for insuring sub-standard risks, the 
extension of the duration of available 


benefits and the elimination of mid-term 
cancellations.” Governments would serve 
directly in which 


the 


areas include care of 


indigent, the aged and patients in 


chronic and convalescent hospitals. 


While 


agencies 


that 
restricted as to 


the plan private 
should not be 
the level or duration of the benefits they 
sell, it is contemplated that 


should be require d to broaden their range 


urges 


may they 


Ot coverage 


problem the forum might apply the lex fori 
Cf. King wv. Order of United Commercial Trar 
elers, 65 F. Supp. 740 (DC S. C., 1946); such 


a control by the lex fori might also result where 


counsel have agreed that the relationship is 
controlled by the lex fori. Cf. Roundtree 1 
Grand Lodge of Ladies Auxiliary, 236 Mo. App 
378, 156 S. W. (2d) 784 (1941) 

See work cited at footnote 49, at p. 118 
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\I ICHIGAN—A home-rule city cannot 
indirectly guarantee pensions of its 
employees by placing the pension funds 
with a life insurance company.—A 
senator posed the 


State 
question of whether it is 
possible tor the City of 


Bay City, throug] 


charter amendment, to place money with a 
\ ' ' 

legal reserve life insurance company for the 
purpose of guaranteeing pensions to the 
policemen and firemen of the city. The 


city, a home-rule type, has the general 


power to amend its charter and to pro 


vide pensions for its policemen and firemen 


The Attorney 


use of public 


that the 
pension purposes 


General noted 
moneys for 
violation of 
Bowler 7 


noted 


is a public purpose and not in 
the Michigan Constitution 
Nagel, 228 Mich. 434.) It 
that “A granted by 


thorities is not a contractual 


(See 
was also 
pension public au 
obligation, that 
and that 


ie will of a 


the pensioner has no vested right, 


le at tl 


municipality, at least while acting within 


reasonable limits (See Brown v. City 
Highland Park, 320 Mich. 108.) 

He said that circumstances might aris« 
which would make necessary for the 


city, in conserving or promoting the publi 
health, safety or welfare of the community, 
to reduce or change its pension plan. Any 
contract which forever guaranteed pensions, 


regardless of circumstances, would interfere 
with the city’s power to exe rcise its legisla- 
tive function as required by public interests 


‘ 


Such he stated, 


generally have 
been held absolutely void. (See McQuillan 
Municipal Corporations (Third Edition), Vol 


ume 10, Section 29.07, page 192.) 


contracts, 


It was concluded that the City ot Bay 


indirectly 


City cannot guarantee pensions 


by placing the pension funds with a life 


4 ] sak 
insurance company.—Opimion of the Michi 


gan Attorney General, January 16, 


Attorneys General 


Se 


Recent Opinions of | 





yew YORK—Employee welfare and 
pension trust funds, whether adminis- 
tered by the union or by trustees represent- 
ing employers and the union, are exempt 
from the state insurance law.—At the re- 


Superintendent of Insurance, 


quest of the 


the Attorney General prepared an opinion 


the applicability of the New York In- 

1 7 
surance Law to employee welfare and pen- 
sion trust funds. He noted that Section 
166 of the above law grants to several 


classes of organizz exemption from 


+} 





e law’s pt require a license 


to conduct an insurance business. It was 
concluded that the employee welfare and 


funds, administered 


by employer and 


pension trust jointly 


employee representatives 


acting as trustees, as required by the La- 
Act, are within 


f this exemption statute. 


bor Management Relations 
the contemplation « 
disburse the 


venefits payable under the fund 
] 
i 


Therefore, the trustees may 
| withut ob- 


taining a license to do an insurance business 


The Attorney General said that the legis- 


lature intended for the exemption to apply 


jointly administered funds and not only 


funds administered exclusively by unions. 


+ 


Recent legislation, he said, indicates “a 
legislative intent to adopt a scheme of public 
regulation peculiar to such funds in a sense 
licensed 


that 


equivalent to that exercised over 
However, he pointed out 


definitely exempts the funds 


Life insurance companies see the pos- 


sibility of encroachment on the field of in- 


surers 1f unlons are permitted to operate 


’ 
e huge welfare and pension benefits pro 


gram without the supervision of the Insur- 
ance Department. Thus, there is a pos- 
sibility that the life companies may go 
to the courts to test the Attorney General’s 


ruling n of the New York 
General, November 21, 


Opin Attorney 
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Nuclear Energy Insurance 
Now a Reality 


Insurance for radiation hazards in com- 
mercial nuclear operations has become a 
reality as a result of approval by a major- 
ity of state Insurance Departments of a 
rule under which risks involving such hazards 
may be rated—it was recently 
by the Nuclear Energy Liability 


Association. 


announced 
Insurance 
This permits insurance pro 
tection well in advance of the completion 
of any of the planned nuclear power projects, 
clearing the way for widespread use of 
nuclear energy for peacetime purposes. 

Insurance coverage up to $50 million per 
reactor, which includes reinsurance in for- 
eign markets, is offered for reactors through 
the Nuclear Energy Liability Insurance 
Association, comprising 134 capital 
casualty insurance companies, J. 
Dorsett, general manager of the association, 
declared. 


stock 


Dewey 


Insurance will cover the construction, 
installation, operation and maintenance of 
nuclear used for industrial, com- 
mercial, research or experimental purposes. 
It is “third party liability insurance,” 
ing against bodily injury and property dam- 
age to others than the 
operator, if such damage results from the 


reactors 
insur- 
reactor Owner or 


nuclear energy hazard. The association will 
not insure the common forms of liability 
risks which are covered by the individual 
insurers through their regular business 
operations. 

To handle the unique rating problems 
that are created by the new form of insur 
ance, a nuclear energy liability division has 
been established within the National Bureau 
of Casualty Underwriters. Underwriting 
rules pertaining to nuclear energy liability 
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as follows: 


insurance have been filed country-wide by 
the bureau. effective 
in many 


These rules are now 


states, 


other type of facility 
will be individually rated on the basis of all 
that can be learned about its own peculiar 
hazards. A rate will apply to the 
amount of insurance up to $1 million, and 
thereafter this gradation is expected to run 
For the next $4 million of cover- 
age the rate per $1 million will be 50 per 
cent of the base rate; for the next $5 million 
of coverage the rate per $1 million will be 
20 per cent of the base rate; for the next 
$10 million of coverage the rate per $1 
million will be 10 per cent of the base rate; 
for the next $20 million of 
rate per $1 million will be 5 per cent of the 
base rate; for each $1 million of coverage 
in excess of $40 million the rate will be 2.5 
per cent of the base rate. 


Every reactor or 


base 


coverage the 


Because the potential hazards of atomic 
energy are so great, the limits desired so 
high and the insuring of new, 
William Leslie, general manager of the 
National Bureau of Casualty Underwriters, 
pointed out that any rating system is neces 
sarily based on underwriting judgment backed 
by the best information currently available. 
Provision is to be made, 


them so 


therefore, for a 
long-term industry-wide rating plan under 
which, if 
over a 


substantial losses do not emerge 
period of there will be a 
retroactive downward adjustment of rates. 
An important feature of the plan, Mr. Leslie 
added, will be that if returns develop for 
any given year they will be made to all 
who contributed premiums during that year 
regardless of their individual loss results. 


years, 


Each policy issued in connection with a 
nuclear facility will addition to 
the facility involved in 


insure, in 
operator, interests 
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Saas 


PERSONS AND EVENTS 


Mutual Casualty 
hold its 
(on automobile and general 
insurance) March 14-15 at the 

Conrad Hilton Hotel, Chicago 
The Ohio State University 

duct its 


Conference of 
Companies will Underwriting 
| Conference 


| 
| The 


| casualty 
will con 
Fire and Casualty In- 
March 1 in the Ohio 
campus Its 


annual 
surance Conference 
theme is 
communications. 


Union on the 
and sales 
The Inte 


dent 


selling 
A cci- 
Underwriters is plan 
annual 
June 12-15 at the Lowery 
Paul, Minnesota 


rnational Association of 


Health 
holding its 


and 
convention 
Hotel, St 


the construction and operation of the facil- 
ity, such as owners, designers, constructors 
and supplie rs of all kinds. 


Supreme Court Docket 


The United States Supreme Court’s docket 
contains several negligence actions and suits 
to recover the proceeds of insurance poli- 
cies. A 


cases (which are up on certiorari) follows 


brief comment on a few of these 


Byrd v. Blue Ridge Rural Electric Coopera- 
tive, Incorporated. (Docket No. 638.) The 
petitioner brought an action to recover 


damages for injuries sustained when an 
electric current ran into a building on which 
he was working as an employee of an 
independent contractor. «The petitioner suf- 
fered the The re- 
spondent a rural electric co- 


operative) pleaded, as an affirmative defense, 


loss of his forearms. 


(organized as 


that the work performed by the petitioner 


was the trade, business and occupation of 
the respondent and, therefore, the South 
Carolina workmen’s compensation act was 
his exclusive remedy. The Fourth Circuit 


directed a verdict for the respondent. The 
petitioner contends that the appellate court 
erred in not trial which 
him to introduce evi 
dence in contradiction of the respondent’s 


directing a new 


would have enabled 


affirmative defense. 

Underwood v. Illinois Central Railroad 
Company. (Docket No. 642.) The 
tioners were injured as a resuit of a col- 
lision with the respondent’s train on a grade 
The Fifth Circuit 
judgments (for the petitioners) of the lower 


peti- 


crossing. reversed the 


The Coverage 





The Forty-eighth Annual Convention 
of the Life Insurers Conference will 
be held May 22-24 at The Carolina, 


North Carolina 


The following 


Pinehurst, 
Insurance Commissioners 
have been appointed recently: Joseph S. 
Gerber, Illinois; Alden C. Palmer, Indiana; 
Oliver P. Bennett (reappointed), Iowa; 
and Arthur I. Vorys, Ohio. 


Among the newly elected officers of 


the Life Underwriters Association of 
Canada are the following: Stewart M. 
Scott, president; Charles M. Dunn, hon- 
rary president; J. H. Peters, chairman, 


board of directors 


verdicts 
and entered a final judgment in favor of 
the respondent. The petitioners contend 
that they were denied the right to trial by 
jury which is guaranteed to them by the 
Seventh Amendment to the Constitution. 
Aetna Life Insurance Company v. Texas 
Gulf Sulphur Company. (Docket No. 670.) 
In 1934 the petitioner executed and deliv- 
ered a group annuity contract to the re- 
spondent. The original object of this suit 
was to determine how long the 
obligated to hold the 
contract new 
respondent 


court which were based on jury 


petitioner 
group annuity 
employees of the 
since no termination 


was 
open to 
time 
The petitioner con- 
tends that (1) the contract may be termi- 
nated as to future applicants by notice from 
the insurance company to the employer that 
no annuities will thereafter be sold and (2) 


was 
stated in the contract. 


in any event the obligation of the insurance 
company should cease upon expiration of 
the employer’s corporate charter which was 
in existence and was nonrenewable at the 
time the group annuity contract was executed. 

New York, Chicago and St. Louis Railroad 
Company v. Masiglowa. (Docket No. 678.) 
The petitioner contends that a railroad is 
entitled to a directed verdict in an 
involving an injury 


action 
to its employee, who 
was acting in the course and scope of his 
employment, where the proximate cause of 
the accident was the negligence of the 
employee. It was alleged that he failed to 
exercise ordinary care for his own safety— 
specifically, that he failed to utilize facilities 
provided by the railroad which were avail- 
able for the performance of his work. 
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Selected Decisions 
from Ali Jurisdictions 


INNEGLIGENCE 

Summaries of Selected Decisions 
Recently Reported by CCH 
NEGLIGENCE REPORTS 


Federal Tort Claims Act 
Construed by Court 


The minimum and maximum limits of 
recovery contained in the Massachusetts 
Death Act, which is punitive in nature, 
are not applicable in actions brought 
under the Federal Tort Claims Act. 
Supreme Court. 


The plaintiffs, the administratrix of the 


deceased’s estate and his employer’s insur- 
carrier, brought an action against the 
United States under the Federal Tort 
Claims Act to recover tor the deceased’s 

rongful death. The deceased, 
worker, killed at a 
Massachusetts 


ance 


a structural 


iron Was government 


arsenal in when he was 
negli 


overnment employee 


Death Act, a punitive 
limit of $20,000 on the 
under its 
Claims Act 
United 


same manne! 


knocked from a crane rail by a crane 
gently operated by a QZ 


lhe Massachusetts 
statute, placed a 
amount recoverable 
Uhe Federal Tort 
provided that the 
liable in the 
vidual for the 
but that it shall not be 
damages 
enactment 


provisions. 
originally 
shall be 
as a private indi 
of its employees, 
liable for 


States 


negligence 
“yunitive 
It was discovered atter the stat 
that two (Alabama 
and Massachusetts) awarded only punitive 
a 1947 
provided 


ute’s states 


| hus, 
whicl 


damages for wrongful death 


amendment was enacted 
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liable for 
those 


States shall be 
damages in 


allowed only on 


United 
compensatory 


that the 
actual or 
damages are 


states where 


a punitive basis 
The district court reasoned that since the 
United 


damages and not fot 


States was liable for compensatory 
punitive damages, the 
maximum limit contained in the Massachu- 
The plaintiffs 
were awarded a judgment for $60,000. The 
United States appealed, 
the amount of the judgment. 
of appeals reversed the decision, holding 
that the Massachusetts act, though punitive, 
sets the maximum amount that may 


setts act was not applicable. 
questioning only 


The 


court 


be re 


covered in compensatory damages under 
the federal act. 

On certiorari, the United States Supreme 
Court the judgment. The court 


declared that when Congress adopted actual 


reversed 
or compensatory damages as the measur 
of the United States’ liability in those states 
allowing only punitive damages, it did not 
limitation on 
limitation imposed by 
punitive damages \ 


preserve aS a compensatory 


l cal 


concurring 


damages the 
law on 
opinion was filed. 


\ dissenting opinion, concurred in 


three other Supreme Court 


filed. 


indicate 


justices, 

It asserted that there was nothing to 

that 
Massachusetts to be 


Congress intended for a re 


covery in unlimited in 
amount and, at the same time, that recoveries 
be restricted in the 12 
Statutory 
that 


setts plaintiffs out of the 


other states with 


opinion stated 


Massachu 


limitations. Che 


such a construction takes 


general scheme 
of the federal act and puts them in a better 
position than plaintiffs in the 12 other states 
with This 


correct 


imputes to 
the inequity 


statutory ceilings. 


Congress a desire to 
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in the federal act by creating an inequity in 
the 1947 amendment Massachusetts Bond 
ing ¢ Insurance Company et al. v. U. § 
United States Supreme Court 
10, 1956. 6 NEGLIGENCE ( 


December 


ASES (2d) 528 


Forum Applies Its Own 
Statute of Limitations 


An action under the Michigan wrongful 
death statute was brought in a United 
States district court in Wisconsin. The 
two-year statute of limitations of the Wis- 
consin wrongful death act applied to the 
action. Seventh Circuit. 


lhe plaintiff’s decedent died in Michigan 


as a result of injuries sustained when an 


(which was manufactured by the 
defendant) exploded. Nearly 
the plaintiff brought 


oil stove 
three years 
later an action, predi- 
on the Michigan wrongful death stat 
ute, in a United States district court in 
Wisconsin. Section 330.21(3) of the Wis 
consin statutes provides for a two-year limi 
tation 


cated 


period for “an action brought by the 
personal representatives of a deceased per- 
son to recover when the death of 
wrongful 


The 


provision as one ol 


damages, 


such person was caused by the 


neglect ot 


default of another.” 


this 


act, 
defendant asset 


its defenses 


he district court refused to uphold the 
above that the sec 
undet 
that 
How 


defense to 


defense on the ground 


tion applies only to actions arising 
the Wisconsin wrongful death statute 


Wisconsin. 


another 


is, deaths occurring in 
allowed 
stand which was based on Section 330.19(5). 


that “No 


fi Yr an 


ever, the court 


It provides action to recovet 


shall 


years 


damages injury to the person 
within 


happening of the 


be maintained unless, 
after the 


such damages, notice in writing, signed by 


two 
event causing 
the party damaged, his 
shall be 


ration by 


agent or attorney, 


served upon the 


whom it 


person or corpo- 


is claimed such damage 


Was Cause a: 


Circuit ruled that 
relied 


On appeal, the Seventl 


Section 330.19(5), which was upon 


making its decision, 


+} 
tl 


by the trial court in 


as not applicable since ie action was 
upon the wrongful death act of Mich- 
However, the court did 
defendant. It based its 


holding on Section 330.21(3), which the trial 


based 
igan affirm the 


judgment for the 


court had rejected as a defense The 
said that there 


language of the 


court 


was nothing within the 


section or the decisions of 
the Wisconsin courts which even hints that 
it should be limited to 


causes of action 


Negligence 


within the As there 
constitutional compulsion to 


arising state. was no 
give effect to 
the limitation period of the state wherein 
the cause of action ( .. the 
cluded that 


tations (as 


court 


statute of 


con- 

limi 

330.21(3)) 
Michigan 


Section 
wrongful death 

Phe above 
rule that the 


Statute ol 


decision follov the general 
forum may apply its own 
limitations—Drinan v. A. J. Linde 
mann & Hoverson Company. United States 
Court of Appeals for the Seventh 
November 8, 1956. 6 NEGLIGENC! 
(2d) 469. 


Circuit. 


CASES 


Railroad Not Required 
to Make Property Child-Proof 


A railroad’s trains were electrically oper- 
ated. The overhead power lines did not 
constitute an unreasonable risk of harm 
to trespassing children. Pennsylvania. 


Che plaintiff, an 11 year-old boy, climbed 
upon the 


road’s 


the defendant rail 
from an 


top of one <¢ 
} 


yt 
freight cars Electricity 


overhead power line arced, and he received 
The 


and maintained by the railroad as a means 


serious injuries power line was owned 


oft power tor its which elec- 


trically 


trains, 
operated. An 
resulted in 


were 
damages 
plaintiff 


action for 


a judgment for the 


The state 
judgment. The issue was whether the case 
within the rule of 
Restatement of the Law of 
provides: “A 
to liability for bodily harm to 
dren trespassing 
other 
maintains upon 
utility to the 


supreme court reversed the 


came Section 339 of the 


Torts, which 
possessor of land is subject 
young chil- 
thereon caused by a struc- 
which he 

(d) the 
maintaining the 
condition is slight as compared to the risk 
to young children The 
held that the evidence did not create 
It stated 
regarded as 
risk of harm to tres 
unless it 


artificial condition 
the land, if 


ture or 
possessor oO! 
involved therein.” 
court 
a jury question under clause (d). 
that a 
involving unreasonable 
children 
which 


condition is not to be 


involves a grave 
can be obviated without any 
interference with the 


passing 
risk 
serious possessor’s 
instant 
would be 
placing too great a burden on the railroad 
to require it to property child 
proof along its 275 miles of electrified lines. 


land In the 
declared that it 


legitimate use of his 


case the court 


make its 


\ dissenting 


>t oy 
el al z 


was filed —l Jugan 
Railroad 


Court 


opinion 
Pennsylvania 
Pennsylvania Suprem« 
12, 1956. 6 NEGLIGENCE CASES 


Company 
November 
(2d) 443. 
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LIFE 
Summaries 
Decisions Recently Reported 
by CCH LIFE INSURANCE 

| REPORTS | 


Question of Accidental Means 
Properly Withheld from Jury 


The death certificate was prima-facie 
evidence of accidental death. However, 
as there was no evidence indicating that 
death resulted from accidental means, it 
was not error to withhold from the jury 
the question of whether death was caused 
solely by accidental means. Fifth Circuit. 


An action was brought to recover the 
proceeds of a policy which provided cover- 
age against resulting directly and 
independently of all other causes from 
bodily injuries effected solely through 
accidental means.” The facts showed that 
the insured was found dead on the floor in 
her bedroom. A physician, when he had the 
findings” but not the “chemical 
studies” of an autopsy made at his request, 
signed the death certificate required by 
Alabama law. The death 
stated to be “Accidental overindulgence in 
alcohol and possibly barbiturates.” 


“1 SS 


gross 


cause of was 


The autopsy report subsequently disclosed 
.26 per cent ethyl alcohol in the blood. 
Although no trace of barbiturates was found, 
the toxicologist indicated that this did not 
necessarily mean that barbiturates were not 
involved in the death. For some time prior 
to her death the insured had been in the 
habit of using both alcohol and barbiturates. 
The trial court awarded a judgment to the 
insurer and the plaintiff appealed. 

Held: Judgment affirmed for the insurer. 
The court noted that under Alabama law 
a death certificate is prima-facie evidence 
of the cause of death. However, it said that 
the presumption created by the death cer- 
tificate did not require submitting to the 
jury the question ot whether death 
effected through accidental means. 
The court stated that under Alabama law 
not only must the result be accidental but 
also the cause or means which produced 
the result. It added that the weight of 
the death certificate as prima-facie evidence 
may be lessened or eliminated by the testi- 


Was 
solely 


mony of the certifying physician as to the 
facts upon which the certificate was based, 
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facts subsequently 


report. 


additional 
disclosed by the autopsy 


and as to 


It was noted that there was a complete 
that the insured took 
either alcohol or barbiturates by mistake. 
he court declared that the fatal result may 
very well have been accidental—that is, 
that the insured did not intentionally in- 
tend to kill herself. However, as there was 
no evidence to indicate that the means 
which produced the death was accidental, 
it held that the trial court properly refused 
to submit the issue of accidental means to 
the jury.—Gay v. Pacific Mutual Life Insur 
ance Company. United States Court of Ap- 
peals for the Fifth Circuit. October 16, 
1956. 2 Lire Cases (2d) 1276 


absence of evidence 


Free Care in Veterans’ Hospital 
Not an Incurred Expense 


A veteran, who received free care in a 
veterans’ hospital, assigned his poliomye- 
litis expense policy to the Veterans’ Ad- 
ministrator. As the policy protected 
against “expenses actually incurred” by 
the insured, there was no coverage. 
Eighth Circuit. 


The insured, a veteran of World War II, 
stricken with poliomyelitis and was 
admitted to a veterans’ hospital. He had 
a “poliomyelitis expense policy” under which 
the insurer agreed to pay him, in case he 
became afflicted with poliomyelitis, “for ex- 
penses actually incurred” by him in required 
hospital care, medical care and other named 
treatment, “the amount of the expenses 
actually incurred by the Insured” not ex- 
ceeding the aggregate sum of $5,000. The 
Veterans’ Administration had taken an as- 
signment from him of his rights under the 
policy upon his admission to the hospital, 
and during the time that he was a patient 
the hospital submitted statements periodi- 
cally to the insurer for the reasonable value 
of the care and treatment which it was pro- 
viding to him. 

The insurer refused to 
charges as “expenses actually incurred by 
the Insured” upon the basis that the in- 
sured had qualified for admission, under 
38 USCA, Section 706, as a veteran en- 
titled to free care and treatment 
ailment. The insurer argued that any charge 
attempted to be made would not legally 
constitute an obligation against the insured, 
and therefore it did not constitute an ex- 
pense incurred by him. It contended that 
the insured could not recover under his 
policy and, thus, neither could the assignee. 
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Was 


recognize the 


for his 


The government subsequently brought a 
suit under the (taken by the 
Veterans’ Administration) to recover under 
the policy for the medical treatment 
dered to the The lower court 
dismissed the action because the claim for 
debt lacked the “actuality” which the policy 
must “imeurred 


assignment 
ren- 


insured. 


characterize an 
An appeal was taken. 


declares 


” 
expense, 


The court of 
court’s holding. 
that under the 
was under no 
medical 


appeals affirmed the trial 
The appellate court stated 
federal statute the insured 
obligation to pay for his 
treatment and, thus, he incurred 
expense.—U. S. v. St. Paul-Mer 
United States 
Eighth Circuit. 
Cases (2d) 10 


no actual 
cury Indemnity Company, Inc 
Court of Appeals for the 
December 4, 1956. 3 Lir 


Disability Insurance— 
Timely Notice and Proof 


The insured filed a proof of claim. After 
he learned more about his physical con- 
dition he filed additional proofs. Al- 
though there were discrepancies between 
the proofs, the court held that the insurer 
received timely notice and proof of the 
insured’s disability. Massachusetts. 


The insured brought an action to recover 
total and permanent disability benefits under 


his policy. It provided in part: 


“The Company agrees, upon receipt of 
due written proof that the Insured 
before the anniversary of said 
Policy nearest the Insured’s sixtieth birth- 


has 


day become totally disabled as the 


result of bodily injury or disease 


to pay to the Insured an income payment of 
Two Hundred Dollars for each completed 


month of such continuous total disability 
beginning with the fourth such month 
Written notice of claim 
during the 
total disability and not later than one year 
after the 
Policy nearest the Insured’s sixtieth birth 


must be pre- 
sented continuance of 


anniversary of the date of said 
day, otherwise the claim shall be invalid; 
provided, however, that failure to give such 
notice within such times shall not invalidate 
any claim if it 
not reasonably possible to give such notice 


shall be shown that it was 
within such times and that such notice was 
given as soon as was reasonably possible.” 
(Italics supplied.) 


The policy anniversary date nearest the 


insured’s sixtieth birthday was October 2, 


1946. 
Life, Health—Accident 


The insured had submitted three written 
proofs of claim. The first proof, sworn to 
on June 13, 1946, claimed total disability 
December 11, 1945, to April 15, 1946, 
because of an appendix operation. It stated 
that he was able to engage in light work 
April 15, 1946. A doctor’s certificate 
indicated that the total disability would 
be temporary. 


Che second proof of claim was sworn 
to May 27, 1947. It reported that the in- 
sured’s disability was a heart ailment and 
stated that it prevented him from engag- 
business for gain since November 
5, 1946, the date of the insured’s first severe 
heart attack. A medical statement accom- 
panying this claim expressed the opinion 
that the total disability was permanent and 
that it had prevented him from doing any 
kind of work in any business since De- 
cember 13, 1945. 


The third proof was filed October 20, 
1947, and gave December 11, 1945, as the 
date of the injury and the commencement 
of the total disability. The disability was 
stated to be “Appendicitis, peritonitis— 
disturbances.” A medical certificate 
substantiating this statement was also filed. 


The insurer denied that it had received 
due notice and proof of the claim. The 
lower court awarded a verdict for the in- 
and the went to the state 
court on the insurer’s bill of 
exceptions. 


Held: Exceptions overruled and judgment 
affirmed for the insured. 


from 


since 


ing in 


heart 


sured, 
supreme 


case 


The court declared 
that the jury could reasonably have found 
(1) that adequate written notice of claim 
October 2, 1947, and 
(2) that the proofs were sufficient to inform 
the insurer of the events upon which its 
liability would arise. It added that there 
was nothing to indicate that as each claim 
filed the insured should have known 
more about his disability than was stated 
in his claim—Manzi v. Provident Mutual 
Life Insurance Company. Massachusetts Su- 
preme Judicial Court. November 30, 1956. 
3 Lire Cases (2d) 24. 


was received bef re 


Was 


Short Short: Supreme Court 


Veterans were not obligated to reimburse 
the government for its back 
premiums to insurers in accordance with 
the promisory 


payment of 


issued the in- 
surers under the Soldiers’ and Sailors’ Civil 
Relief Act of 1940.—U. S. v. Plesha et al 
United States Supreme Court. January 14, 
1957. 3 Lire Cases (2d) 57. 


certificates 
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FIRE 
Summaries of Selected Deci- 
sions Recently Reported by 
CCH FIRE-CASUALTY IN- 
SURANCE REPORTS 


Fire v. Spontaneous Combustion 


There was sufficient credible evidence to 
support the finding that the insured’s 
cottonseed was destroyed by fire and not 
by heat from spontaneous combustion. 
Fifth Circuit. 


The insured brought an action on several 
hre policies to recover for the alleged loss 
1,000 tons of cot- 
that the 
August, 
1953, but that visible fire was not discovered 
in the seed until the early part of Novem 
Che insured contended that 
or other source of fire became imbedded in 
the seed while it was being stored and that 
the fire continued to smoulder and glow 
until uncovered in November. The insurer 
argued that spontaneous combustion caused 
the heating of the pile to a point at which 
all the seed’s value was destroyed. It stated 
that the a period 
of months without any glow or visible light 
existing until the hot part of the mass was 


by fire of approximately 
The indicated 
was stored in a warehouse in 


tonseed. evidence 


seed 


ber. a spark 


seeds were charred over 


exposed to air by means of a hole dug into 
it. The contended that the 
which was allegedly at or about its kindling 
then started to glow and burst into 


insurer seed, 
point, 
flame. 

The that 
“*Fire’ is used in its ordinary and practical 
and 
and as used in these policies of insurance, 


trial court instructed the jury 


sense as generally understood 
it means combustion accompanied by visible 
light or Combustion without visible 
light or heat is not fire.” The was 
submitted to the jury on testimony as to 
facts, expert opinions and the above theories, 
with strict and repeated instructions to 
verdict only for fire-caused loss 
and none for damage due to heat only. The 
jury found for the insured. However, the 
trial court was of the opinion that the dam 
age could as wel be attributed to inherent 
heating as to a fire, and it awarded a judg 


heat. 


case 


award a 


ment non obstante veredicto for the insurer. 
An appeal was taken. 

Held: Judgment reversed and the case 
remanded for the entry of judgment upon 
the jury’s verdict for the insured. It 
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Was 


the insured’s burden to introduce sufficient 
credible evidence from which the jury could 
find that there had been a fire prior to the 
uncovering of the hot November, 
since it was conceded that substantially all 
before that date 
the evidence is such 


seed in 


the damage had occurred 
The court said that if 
that the jury could merely speculate about 
a fire’s existence, it is not sufficient It 
noted that it held that the 
showing of the emission of smoke, steam o1 


has been mer 


heat is not sufficient to establish the exist 
is actually 
that a glow 
said, but 


observ el 


ence of a fire before a glow 
observed. It is not 
actually be observed, the 
merely that if there had 
in the middle of the pile, who secured his 
without introducing any extraneous 


could actual 


necessary 
court 
been an 


vantage 


oxygen, he have observed an 


glow 


A qualified expert testified that cotton 
seed will never reach a temperature above 190 
Fahrenheit by 
thus, 
kindling point. However, evidence of sizzling 
hot metal rods clearly showed that as early 
as the first week of September the inside 
of the pile was hotter than 190 
The court declared that from such evidence 
the jury could conclude that 
fire was present on September 1 and was 
responsible for nearly all of the insured’s 
damage.—H. Schumacher Oil Works, Inc. v 
Hartford Fire Insurance Company. United 
States Court of Appeals for the Fifth Cir 
cuit. December 14, 1956. 8 Fire AND Cas- 
UALTY Cases 1147 


degrees spontaneous com 


bustion and, will never reach its 


degree S. 


reasonably 


Insurer's Liability Not Limited 
to Purchase Price of Building 


The Florida valued policy statutes made 
the fire insurer liable for the property’s 
insured value and not merely for the pur- 
chase price which the vendee of the prop- 
erty had agreed to pay the vendor. Fifth 
Circuit. 


A board of public instruction in Florida 
had a number of its school buildings insured 
The 
valued in compliance with 
valued The 


accordance 


under a fire policy. buildings were 


each separately 
the Florida 


pe icy ’s 


policy statutes. 


valuation clause (in 
with the statutes) stated that “The insurable 
value of each of the building items .. . is 
set at the 


building.” 


amount of insurance carried on 
Another policy 
declared that the insurer would be liable 
i “for than the 
of the insured.” 


each provision 


in no event more interest 


I L J — February, 1957 





The board 


ties for sale Che 


advertised one of its proper 


building and property, 
sale, were valued for in 
at $6,500 


agreed 1 


the subjects of the 
The successful 
$3,000 for 
the property—$2,300 representing the valu 
of the building value of the 
land Che notified the 
insurer’s agent of the transaction and made 
arrangements for an alte i 


surance 


bidder 


purposes 


(vendee) 


O pay 


and $700, the 


board immediately 
ation of its policy 
to protect it and the vendee until the trans- 
completed 

turned over, the bu 


deeds 


ly 
Ly 


action was Before the 


ilding was total 
The board filed its proot 


claiming that its interest in the 


were 
destroyed by fire 
of loss, 
property at the time of the fire was entire 


and that it was entitled to $6,500 


he insurer filed a complaint for declara 


tory relief in which it sought to have its 
liability limited to $2,300, the unpaid pur 
chase price of the building. The board filed 


an answer and counterclaim in which it 


relied on the Florida valued policy statutes 


1 
7-4 
Che 





and claimed to be entitled to $6,500 
vendee also filed an answer and counter 
claim and, relying on the same statutes, 


+ , 
tO ¢ 


claimed that the board was entitled 


ceive $2,300 and that he was entitled to the 


insured value, or $4,200. The 


deed to 


sum of $700 


balance of the 
board subsequently executed a 
the land to the 
The board and vendee entered into a stipu- 
lation that if the insurer 
liable only for $2,300, that 
awarded to the board. Any 
insurer above this amount were 


board and 


vendee for the 


was found to be 
sum would be 
sums assessed 
against the 
to be 


the vendee. The 


awarded equally to the 


board was to receive tw 
allowed by tl 


+ 


vendee was to receive the 


thirds of any attorneys’ fees 


court, and the 
remaining one third 

The lowe ruled that the Florida 
valued policy statutes applied, and that the 
insured value of 


court 


insurer was liable for the 
$6,500 plus 
Judgment was entered thereon, and divided 


stipulation. The 


interest and attorneys’ fees 


according to the above 
insurer appealed, contending that the amount 
of its liability was only $2,300, or certainly 
not more than $3,000. 

appeals affirmed the judg 
the board and the 


The court of 


ment for vendee. It said 
that the 
sured under the policy, and that the 


liable 


added as another in- 
Florida 


vendee Was 


statutes made the insuret for the in 


sured value of the building 
at the 
only 


\ dissenting opinion declared that 
time of the fire (1) the board 
entitled to the amount of the unpaid pur 


Was 


chase money and (2) the vendee was not 


insured for any amount in excess of the 


Fire and Casualty 


added that it could not 


the board sold for $2,300 


$6,500.- 


price. It 


purchase 


that 


be assumed 


had a value of 


a building that 
Vatitonal Fire Insurance Company of Hartford 
vw. Board of Pub Instruction Madison 
County, Florida et a United States Court 
ot Appeals for the December 

ASES 1127 


11, 1956. 8 Fir 


Fifth Circuit 
AND CASUALTY ( 


Directed Verdict Not Justified 
by Uncontroverted Testimony 


Uncontroverted testimony indicated that 
the insureds’ jewelry had been stolen 
from their car. However, it was error to 
direct a verdict for them, as fair-minded 
men could have drawn different conclu- 
sions from this evidence. New Jersey. 


An action 
' 


. ‘ 
to recover under their jewelry 
‘ . 1] 


| insureds 
floater 


jewelry. 


was 





1 
policy tor ana 
Phe uncontroverted testimony of he in- 


sureds and their witnesses (a jewelry ex- 





pert and a deputy sheriff) indicated that 
seven insured items of jewelry were stolen 
from the insureds’ car. On the basis of this 


evidence the lower courts directed a verdict 


for the insureds Che insurance company 


appt ale d 


Che state supreme court held that the 
verdict 


The judgment was 


awarding of the directed 
proper. 


was no 
reversed anc 


the case remanded for a new trial. The 
court declared that altl h the testimony 





in the case was uncontradicted, there were 
inferences which could be drawn from the 
evidence that could lead fair-minded met 
to differ as to whether a prima-tacie case 
f theft had been established. It noted 





that the alleged thief apparently in the dark 
of night took the time to select the most 
j leave the 


\lso 


insureds 


valuable pieces of jewelry al d 


less valuable items virtually intact. 


fact that one of the 


had some legal training and had worked as 


an adjuster for various insurance companies 


ind also had worked as a jewelry salesman 


He was broker who 


wrote the policy he was claim 


ng. He testified that he had no knowledge 
is to what evidence vy Id be necessary to 
prove his loss. However, he carefully took 
pictures wit a camera f the car after the 


that it 
refused to follow a hard and fast rule that 


alleged robbery said 


1 
always a 


Ferdinand 


the credibility of a witness is 


question for jury determination 
Agricultural 
Y ork 
Court. November 5, 
ALTY CASES 1156. 


Insurance Company of 
New Jersey Supreme 
1956. 8 Frre AND CAsu 
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AUTOMOBILE | 

| Summaries of Selected Decisions 
Recently Reported by CCH 
AUTOMOBILE INSURANCE 
REPORTS 


Motor Vehicle Coverage Added 
to Garage Liability Policy 


A state statute made a motor vehicle in- 
surer’s liability absolute upon the occur- 
rence of an accident within the state. 
The fact that motor vehicle coverage was 
embodied in a garage liability policy by 
an endorsement did not render the statute 
inapplicable. New Hampshire. 


The insured, a filling station operator, 
was issued a garage liability policy which 
was designed primarily to afford coverage 
of liabilities which might arise out of the 
operation of his station, including risks from 
the operation of automobiles in the course 
of the (whether the automobiles 
were owned by the insured or not). The pro- 
were sufficiently broad to cover 
“occasional use for other business purposes 


business 
visions 
and use for non-business purposes, of any 


automobile owned by . . . the 
insured and used principally” in 


named 
the busi- 
A policy endorsement provided that 
“the policy as amended by this endorse- 
ment is a Motor Vehicle Liability Policy 
as defined in Chapter 122, Revised Laws of 
the State of New Hampshire as amended 
[now Chapter 268 of the Revised Statutes 
Annotated], and all policy 
quired by said chapter are hereby expressly 
incorporated in the policy by reference.” 
One section of the law stated: “With respect 
to accidents which occur within this state 
the liability of the company shall 
absolute upon the occurrence of 


ness. 


provisions re- 


become 


such an accident no violation of ex- 


clusions, conditions shall operate to 


defeat or avoid the policy so as to bar 


recovery for such accidents a 
The 


but he retained an automobile used in the 


business was sold by the insured, 
business and some accounts receivable, con- 
sisting of 12 or 15 accounts aggregating 
$120 to $150 in amount. He continued to 
use the automobile in unsuccessful efforts to 
collect the accounts. He also used the car 
relation to his 
the accounts, On 


occasion upon returning from a skating rink 
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for purposes having no 


former business or one 


for his own pleasure he was involved in a 
collision and as a result claims were made 
against him. The insurer brought a declara- 
tory judgment action to determine the rights 
and obligations of the parties under the 
policy. The trial court found that the car 
was not being used by the insured principally 
in connection with his business. The ques- 
tion. of whether the policy covered the 
accident was reserved and transferred with- 
out ruling. 


The state 
insured’s 


court held that the 
policy covered his accident. It 
noted that the provision which purported to 
eliminate coverage was the statement that 
it was not “used principally in the . 
operations” defined in the policy. This 
language constituted a condition or excep- 
tion which the statutory provisions rendered 
inoperative against third persons, the court 
said. By virtue of the statute the insurer 
was powerless to deny the public the pro- 
tection of the policy upon the ground that 
the particular use of the car at the time 
when the accident occurred was one which 
was excluded from coverage. The fact that 


supreme 


the motor vehicle liability provisions were 
embodied in a garage liability policy did 
not make them free from compliance with 
the statute—American Casualty Company of 
Reading, Pennsylvania v. Senecal et al. New 
Hampshire Supreme Court. July 6, 1956. 7 
AUTOMOBILE CASES (2d) 36. 


Released Tortfeasor Necessary 
for Determination of Damages 


Although the defendant could not recover 
contribution from the additional defend- 
ant, she had to be retained in order for 
the jury to ascertain if she was a joint 
tortfeasor. Upon this determination rested 
the amount of damages recoverable. 
Pennsylvania. 


The three plaintiffs were passengers in a 
car which collided with the defendant’s car. 
They instituted a negligence action against 
the defendant. The defendant filed a com- 
plaint (1) joining the plaintiffs’ driver as an 
additional defendant and (2) alleging that 
the collision was due to the negligence of 
the other driver and therefore the jury 
might find her alone liable or jointly liable 
with him. Subsequent pleadings revealed, 
however, that the plaintiffs’ driver had ob- 
tained releases from the plaintiffs and the 
defendant. 


The defendant gave the plaintiffs’ driver 
a general release. The plaintiffs, however, 
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gave their driver a release which provided: 
“That any 
Undersigned, against or from all the other 
joint tortfeasors, shall be reduced to the 
extent of the pro rata share of said damages 
which the parties released hereby, except 
for this would otherwise 
pay.” In view of these releases the plain 
tiffs’ filed a motion for judgment 
on the pleadings. The court sustained the 
motion and entered judgment in her favor. 
The defendant appealed. 


Held: Judgment reversed and the case 
remanded. The court said that an important 
factor in determining the amount of dam- 
ages that the defendant would have to pay 


damages recoverable by the 


release, have to 


driver 


is whether or not the plaintiffs’ driver was 
If she was found to be a 
joint then the plaintiffs could 
only recover from the defendant his pro- 
rata share. If she was not a joint tortfeasor, 
the releases given by the plaintiffs would 
not benefit the defendant. Therefore, al- 
though the defendant could not 
contribution from the additional defendant 
(plaintiffs’ driver), he had an extremely 
valuable right in retaining her in the case 
If the jury found her to be a joint tort- 
feasor, the defendant’s liability would be 
cut in half. Her continuance in the case was 
necessary in order to establish the correct 
Miller 


June 


a joint tortfeasor. 
tortfeasor, 


recover 


amount of damages.—Davis et al. v. 
et al. Pennsylvania Supreme Court. 
25, 1956. 7 AuTomMosBILE Cases (2d) 41 


Policy Provision Interpretation 
Not Within Province of Jury 


It is a court’s duty to interpret an insur- 


ance contract. Therefore, an instruction 
was erroneous which said that if the 
jury found any ambiguity in the policy, 
it was for the jury to resolve that am- 
biguity and interpret the policy. Con- 
necticut. 


The driver of an automobile, which was 
owned by the named insured, was involved 
in an accident with the plaintiffs. The plain- 
tiffs brought an action against the owner’s 
insurer in order to recover the amounts of 
the judgments rendered in their favor against 
the driver. The plaintiffs based their case 
on the that the driver was an 
“additional insured” under the policy. The 
court instructed that it was for the jury to 
determine whether there was any ambiguity 
in the policy’s provisions, and that if an 
ambiguity was found it should be construed 
against the insured. After the jury returned 
a verdict for the plaintiffs, the court con- 


contention 


Automobile 


cluded that its instruction had been errone- 
ous and, on motion, set the verdict 
The plaintiffs appealed from that action. 


aside. 


The highest state court said that the trial 
that 
the jury’s verdict was properly set aside. 
The court that [ 


court’s instruction was erroneous and 


the interpretation of 
contracts is the function of the court. “It is 
the court’s duty, at when the inter- 
pretation of a contract does not depend on 


said 
least 


facts extrinsic to the contract, to construe 
the provisions of any contract which is in 


suit and instruct the jury as to the correct 
The instruction was clearly 
prejudicial, the court said. The jury might 
assume that if they could not understand 


interpretation.” 


the policy, it was ambiguous and therefore 
should be construed in favor of the insured. 
—Libero et al. v. Lumbermans Mutual Casu- 
alty Company. Connecticut Supreme Court of 
March 13, 1956. 7 AUTOMOBIL! 


Errors. CASES 


(2d) 44. 


Short Shorts from the Courts 


Arizona 
required to prove the permanency of 


Medical testimony is not 
sub- 
jective injuries if there is controverting evi- 
dence or testimony from which it may be 
inferred that the injury is in fact permanent. 
Hirsh et al. v. Manley 
Court. July 15, 1956. 


(2d) 1. 

Iowa ...A bring an action 
for damages for loss of consortium against 
one who, by his 
permanently 
court, 


Arizona Supreme 
AUTOMOBILE CASES 


wite may 


conduct, has 
husband. The 
lowa married 
overruled the great 
Acuff v. Schmit. 
September 18, 1956. 


ASES (2d) 530. 


negligent 
incapacitated her 
looking at the 
statutes, 
weight of its prior decisions.- 
lowa Supreme Court. 
7 AUTOMOBILE 


after 
women’s act 


liable 
damage to the insured’s vehicles 
a policy which, though canceled on 
one date by the insurer, continued in 


Louisiana . .. An insurer 
for fire 


under 


Was 


was 
insurance 
to request 


effect subsequently by an agent 
the cancella- 
continuance of policies—Carlisle v. 
Automobile Insurance Company 
Supreme Court. February 20, 
7 AUTOMOBILE Cases (2d) 174 


who had authority 
tion or 
American 
Louisiana 
1956. 


North Carolina \ clause exonerat- 
ing the insurer from liability if the ownership 
of the vehicle changes without the insurer’s 
approval will be upheld if there are no facts 
to show a waiver or estoppel—W right et al 
v. Mercury Insurance Company. North Caro- 
lina Supreme Court. June 11, 1956, 7 
AUTOMOBILE CASsEs (2d) 31 





A REPORT TO THE READER 


Since there is some decisional conflict, it 


would be advisable for agency contracts to 


include the following clause: 


‘In the event of termination of this 
agreement, the agent having promptly ac 
counted for and paid over the premiums for 
which he may be liable, the agent’s records, 
use and control of expirations shall remain 


in his 


the property of the agent and be left 


ul disputed posse ssion , 


would be 
mention of the highly 
of B. L. Phillips and Com- 
Threshermen and Farm 
ynbany, 199 


Virginia 


No discussion of this subject 


complete without 
controversial case 
pany Pennsylvania 
Insurance ( 


general agency in 


rs’ Mutual Casualty 
F. (2d) 244. A 
had an agency contract and operated through 
numerous reported the 
The 


company 


local agents who 
through the 
terminated and the 


of the 


business general agency 


contract was 
former subagents on 
The court held 


belonged to the general 


appointed many 


reporting basis 


t 
business 


a direct 
that the 


agency and, in effect, prevented the com 


pany from acquiring the business through 


appointment of the subagents after cancel 
lation of the agency contract It was essen 
question of whether the 


agency owned the business produced by the 


tially a general 
subagents. The case is significant but prob 
ably is limited in its general application to 
the peculiar situation 
well as the contractual 


factual involved as 
arrangement be 


tween the parties 


Another very important case is Heyl et al 
v. Emery & Kaufman, Ltd., 204 F. (2d) 137. 
The court explained the broadened 
cept of expirations by saying 

“The 


as ‘expirations’ is, in effect, a copy of the 


con 


record known in insurance circles 
policy issued to the insured, which contains 
the date of 


expiration, amount, premiums, property coy 


insurance, name of the insured, 


ered and terms of insurances Because 


of the peculiar nature of the agency rela 


tionship in that the casualty or fire insur- 
ance agent, in soliciting insurance business, 
does not solicit on behalf of any particular 
behalf of the 


agency, and then allots the business to such 


company, but actually on 


one of the companies represented by him as 
he may determine, it is generally held that 


since the information obtained in such so- 


licitation and in the 


preparation of the 


policies is gathered by the agent at his 
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Continued from page 68 


own expense, the expirations are the prop 
erty of the agent.” 

However, the significant part of the case 
is the importance of the so-called covenant- 
not-to-compete in view of the potential right 
of the 
solicit the 
Che court 
from the 


seller of the agency to continue to 


business of his former clients. 
further 


this 


Gr 
that 
ject to division and diminishment dependent, 


appears 


testimony value is sub 


in any case, upon whether the seller con 


veys, not only the expirations record, but as 


a part of the sale, likewise agrees to dis- 


continue insuraiice solicitation, at least for 


a reasonable period of time. The legal effect 


of such an agreement is to grant the pur- 


exclusive right to the use and 


benefit of the 


chaser the 
€ xpiration records.” 
In the November, 1953 issue of the Ameri 
can Agency Bulletin, at page 74, George S 
National 


Agents, commented 


Hanson, general counsel of the 


Association of Insurance 


on this phase of the case as follows: 


“What the 


above quoted S¢ ction Was a 


Court was referring to in the 
‘Covenant not 
which the National 
Agents has long recommended 


included in any 


to compete’ \ssociation 
of Insurance 
to be 


purchase of an 


agreement for the 
to afford 
the purchaser the full use and enjoyment of 
If the covenant 
accompany the 
this 
court, the value would be greatly diminished 


agency in order 
what has been purchased 
not to compete does not 


transfer of expiration according to 
Such was the testimony given in this case. 
One that the 


where covenant 


witness stated purchaser, 
included, 
would probably obtain about 5 per cent of 
the renewals, and if the 
bound to refrain from the use of the expira- 


tion records, he would be able to secure the 


such a was not 


seller were not 


remaining 95 per cent. 

“However, even without the accompany- 
ing covenant, transfer of a list of expira- 
have value in that it 
would furnish ‘leads’ which would give the 


tions would some 


purchaser an opportunity for timely solici- 
tation of an insured just before his existing 
insurance expires, with consequent oppor- 
tunity to secure the business.” 

In conclusion, it should be apparent that 
the right to the expirations is a most valu- 
able one. It should not be viewed casually. 
Where at all 
ownership should be covered by contract. 


[The End] 
IL J — February, 1957 


possible, all aspects of the 





THE TOPIC ‘‘Automobile Owner's Liability: 
Anomaly or Enigma?” will be analyzed by 
Reginald Parker and Maurice Orona. The 
authors declare that there is diversity not 
only in the area of vicarious liability but also 
in whatever relates to motor vehicles. Early 
uniform codification of the law in this field 


is recommended. 
a 


AN ARTICLE entitled ‘‘The General Practi- 
tioner and the Basic Automobile Policy’’ has 
been prepared by George Herbert. His treat- 
ment of this subject provides a handy refer- 
ence for those seeking information about this 


coverage. 
. 


THE PROBLEM of the financially irresponsible 
motorist and the uncompensated accident vic- 
tim will be discussed by Paul S. Wise. He 
states that it behooves the insurance industry 
to seek that type of law which will require 
financial responsibility of all motorists but 
which will avoid the pitfalls found in the 
Massachusetts law. 
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Of Especial Interest 
To Life Insurance Men 


PENSION AND PROFIT-SHARING 
PLANS AND CLAUSES 


Everyone responsible for the insurance, legal, tax, finance, labor, or 
labor relations angles of employee benefit plans will welcome this com- 


prehensive new book. 


For it was especially designed for those concerned with the problems 
involved in setting up, amending, or analyzing a pension or profit-sharing 
plan or program. At once practical and authoritative, it brings together in 
one convenient source the pertinent ideas, methods, ‘‘savvy,’’ and ‘‘know- 
how" of a representative cross-section of firms, large and small, in many 


different lines of business and industry. 


Here is a wealth of invaluable working facts and information including: 
(1) the exact texts of 20 complete employee benefit plans, and (2) the actual 
words and phrases of over 300 use-tested clauses for adoption, adaption, or 
suggestion in meeting specific situations and objectives in wide variety. 


Dependable—-A Commerce Clearing House Publication 


One volume, 448 pages, 6”’ x 9’, hard bound, gold stamped. Price, $9 a copy. 


Direct Orders To 


CCH, Propucts, COMPANY 


MQ AAA 


BOOKS BY MAIL 
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